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Bbilien B cBeT MeXXAyHapoAHbIM asibMaHax
“"KoHCTUTYUMOHHOE NnpaBocyaAMe B HOBOM Tbica4venetun’” 3a 2002 rop

Ha KoHdepeHUnMn opraHoB KOHCTUTYUMOHHOINO KOHTPONS CTpaH MOJs040M
AEMOKpaTumn, cocrtosiBwencs B Hosibpe 2001r. B MockBe, npu obcyxaeHun
nepcrneKkTnB pasBUTUS KOHCTUTYLMOHHOIO NpaBoCcyamsa B nepexoaHbixX cTpaHax 6biio
NPUHATO peweHue 06 wu3gaHuu cneumanbHoro exerogHmka “KOHCTUTYUMOHHOE
npaBocyame B HOBOM Thbicauvenetmmn”.

18 pekabps 2002r. B KoHcTuTtyumoHHoMm Cyae PA coctosnacb npeseHTauums
anbMaHaxa “KoHCTUTYUMOHHOE npaBocyame B HOBOM ThbicsayeneTmn”.

B nepBOM BbiNyCcke exerogHwka npeactaBfneHbl B3rnigabl 16 aBTOpoB Mo
npobnemMaM KOHCTUTYLMOHHOIrO MpaBoCyaus B HOBOM ThicayeneTun: lNpeacenatens
KoHcTuTtyunoHHoro Cyaa Asctpumn J1. Agamosuua, lMNMpeacepatenss KOHCTUTYLMOHHOIO
Cyna Pecnybnuku Apmenusa . ApyTioHsHa, lNpeacenatens EBponenckoro cyaa no
npaesaM 4enoseka Jl. Banaxabepa, [llpeacepatensa KoHcTuTyumoHHoro CoseTa
OpaHummn WN. TeHbl, cyabn KoHcTUTyunoHHoro Cyama bonrapumn [O. TloTyesa,
npodeccopa bpeMeHckoro yHuBepcuteta [epmaHmm P. KHunepa, npodeccopa
topugmnyeckoro  dakynbTeTa fambyprckoro  yHuBepcuTeTa lepmannn 0.
JMioxTepxaHaTa, MNMpeacepnatens KoHctutyunoHHoro Cyaa Cnosaukon Pecnybnukum 4.
Mazaka wn coBeTHuUka KoHcTuTyunmoHHoro Cyapaa Cnosaukon Pecnybnukn T.
No6posnyoson, uneHa KoHcTutyumoHHoro Cyaa Pecnybnukun ApmeHusa P. lManasHa,
Mpeacepnatensa BepxoBHoro Cyaa Kunpa TI. lwukunca, npodeccopa yHuMBepcuTeTa
MoHnenbe 1 [. Pycco, lMNpeacenatensa KoHcTuUTyuuoHHoro TpubyHana lMonbwmn M.
CadsHa, HavanbHMKa ynpasneHus KoHcTuTyumoHHoro Cyaa Poccmnickon depepaumm
b. CtpawyHa, Jkc-lMpeacenatens KoHctutyumnoHHoro Cyaa Poccuinckon ®epepaunm
B. TymaHoBa, akcnepTHoW rpynnbl KoHcTUTyumoHHoro Cyaa BeHrpuun, cyabu
KoHcTuTyunoHHoro Cyaa Kbiprbiackon Pecnybnukmn K. 3ceHkaHoOBa.

MepBbl BbINYCK anbMaHaxa pas3oc/aH B KOHCTUTYUMOHHblIE cyabl U Apyrue
npasoBble NHCTUTYTbI 6onee yeM 100 cTpaH MUpaA, a TakXke BOCbMU MeXAYHapOAHbIM
opraHusaumsam.

N3paHne Takoro anbMaHaxa O0CObeHHO BaXHO Ha nopore HOBOro ThbicsA4yeneTus,
KOTOpOe 4enioBevyecTBO NepecTynumsio ¢ HeobXoAMMOCTbK MEepPEeOCMbICIEHUS MHOIMUX
pyHAAMEHTaNbHbIX LEHHOCTEN O6WeCTBEHHOr0 CO3HAHWUSA U Cepbe3HbIX MOUCKOB
rapaHTUM YCTOMUYMBOrO pPasBUTUS W MPaBOBOM pernamMeHTaumm obLecTBeHHOro
6bITUS.

B npeauncnosun nepsoro Homepa [lMpeacepatenb KoHctutyumoHHoro Cypa PA,
pykoBoauTesb gdaHHoro npoekta [.[. ApyTIOHAH Bblpa3nn YyBEPEHHOCTb, 4TO
eXxerogHuk Bbi3oBeT 60MbWON WMHTEpec cpean cneumanncTos M byaeT mM3gaBaTbCs
Kaxabll roA, CTaHOBACbL Kadeapon aKTUBHOIO Auanora BCEX WMHTEpeCYLWMXCS
BOMPOCaMn TEOPUN U MPaKTUKN KOHCTUTYLMOHHOIO NpaBoCyauns.

C nepBbiM BbINYCKOM ajibMaHaxa MOXHO MO3HaKoOMUTbCA B WHTepHeT cawuTe
KoHcTuTyunoHHoro Cyaa Pecnybnukn ApMmeHuns /www. concourt.am/, a Takxe
MOXHO npuobpectn B KoHcTuTyunoHHoMm Cyae Pecnybnmkmn Apmenus (PA, r. EpeBaH,
np. M. barpamsaHa 10).
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VII EpeBaHCKMI Me@XXAYyHapoOAHbIA CEeMMHap
(4-5 okTa6ps 2002 r.)
VIl Yerevan International Seminar
(4-5 October 2002)

Banaxab6ep J1. Acnektbl cBob60oabl BblpaxeHunsa n csoboabl 06bLeaAMHEHUI Mo
EBponenckon KOHBEHUMM O TnpaBax 4enoseka: ctatbn 10 wn 11. (Ha
AHITMNCKOM)

Wildhaber L. Aspects of the freedoms of expression and association under
the European Convention on Human Rights: Articles 10 and 11.

JlaHrep C. 3awuTa pyHAAMEHTaNbHbIX npas B depepanbHOM
KoHcTuTyunoHHom Cyae Pecnybnmkmn [epMaHusi, B 4aCTHOCTWU, MyTeM
KOHCTUTYLMNOHHOW xanobbl. (Ha AHITTMNCKOM)
Langer S. The protection of fundamental rights by the Federal Constitutional
Court, in particular, by way of a constitutional complaint.

Mpanuectunc k. 3awumta npas n csob6on ob6BUHAEMOro B HOpUCIpyAEeHLMK
KoHcTuTyunoHHoro Cyaa Jintosckon Pecnybnuku.

Prapiestis J. Protection of rights and freedoms of an accused in the
jurisprudence of the Constitutional Court of the Republic of Lithuania.
OraHecsiH B. HekoTopble BONpoOChl nMmniemMmeHTaumm EBponemckomn KOHBEHLUN
0 npaBax 4yenoseka B Pecnybnnke ApMeHus.

Hovhannisyan V. Several issues on the implementation of the European
Convention on Human Rights in the Republic of Armenia.

AowoH @, 3awmta npaB 4yenoseka B KoHCcTUTyumoHHoM Cyge. (Ha
AHITIMNCKOM)

Duchon F. Human Rights Protection before the Constitutional Court.

NotueB /1. [lpaBoBOE paBeHCTBO MO 3akKOHY U npakTtnke KOHCTUTYUMOHHOrO
Cyaa. (Ha dpaHLy3CKOM)
Gotchev D. Equality before the law and practice of the Constitutional Court.
963eeB b. 3awmTta npaB 4yenoseka B KoHCTUTY umoHHOM Cype Poccumnckomn
denepaumnmn.

Ebzeev B. Human Rights protection in the of the Russian Federation.
ARo6puk J1. Mecto KoHctutyumoHHoro Cypa Cnosaukon Pecnybnukm nocne
nonpaBku K KoHcTutyummn Cnosaukon Pecnybnukum 3akoHom N 90/2001 Ceoaa
3aKOHOB. (Ha @HIMMNCKOM).

Dobrik L. Position of the Constitutional Court of the Slovak Republic under
the Amendment to the Constitution of the Slovak Republic No. 90/2001.
MapuHun A. KOHCTUTYyumoHHbin Cya Utanum v 3awmTta npaB 4esoBeka. (Ha
AHITMNCKOM)

Marini A. Constitutional Court of Italy and Human Rights protection.
CanunxoB M. 3awmTta npas 4venoseka B KoHcTUTyumoHHOM Cyae Pecny6iamnku
TamKNKNUCTaH.

Salikhov M. Human Rights protection in the Constitutional Court of the
Republic of Tajikistan.



e IMukuc TI. CypebHaa 3awmta npaB 4enoseka B Kwunpe. (Ha aHIIMNCKOM)
Pikis G. Judicial protection of Human Rights in Cyprus.

e Yyb6apb J1. KOHCTUTYUMOHHbIN KOHTPOJIb U cyaebHas 3awmTa npas 4yenoBeka.
Chubar L. Constitutional Control and Judicial protection of Human Rights.

e Mepense A3. KoHcTUTyunoHHas »xanoba B Pecnybnunke JlaTBusA: OCHOBHbIE
npobnemsl n TeHAEHUUN pasBuUTuUA.
Pededze D. Constitutional complaint in Latvia: Main problems and tendencies
of development.

e MaBuuu A. DKOHOMUYECKME N counanbHble NpaBa, perynampoBaHme u
npakTuka B CnoBeHun. (Ha aHIMIMNCKOM)

Mavcic A. Economical and social rights, regulation and practice in Slovenia.

HoBble KHUM'M O KOHCTUTYLIMOHHOM NpaBoOCyAuM

e MwutiokoB M.A. “K UCTOpMM KOHCTUTYLUMOHHOIO npasocyams Poccmn”. Mocksa,
2002r.
Mityukov M.A. “To the history of constitutional justice of Russia”. Moscow,
2002.

e Bblwen B cBeT MeXAyHapoAHbIM anbMaHax “KOHCTUTYUMOHHOE npaBocyaue B
HOBOM TblicAYeneTun”.
It was published the first volume of the International Almanac “Constitutional
Justice in the new millennium” .

NMndopmaumn, pakrtbl, coobuieHns
«[Mpeancepnatenem KoHCcTUTYuMoHHOro Cypa YkpauHbl u3bpaH CenuBoH H.O.

N.F. Selivon is selected as the President of the Constitutional Court of the
Ukraine.

YKPAUNHA

J1.M.Yy6apb



cyabst KoHcTutyumoHHoro Cyga YKpauHbl,
3aCNy>XEeHHbIN IOPUCT YKpaunHbl

KOHCTUTYLMOHHbIW KOHTPOJ1b U cyAebHan 3almMTa npas YesioBeKa

NocnoawH lMpepcenatens!

YBaxaeMble cyabu!

Y4acTHUKKN ceMunHapa!

Mpexae 4yeM NpeacTaBUTb Ha Baw CyA AOKAa4, NOCBSLWEHHbIM npobnemMe MecTa w
pPOSIN KOHCTUTYLMOHHbIX CyAoB (OCHOBbIBasiCb Ha npuMepe YKpawHbl) B cyaebHOM
MexaHu3Me 3alunTbl npas n ceobos YenoBeka M rpaxaaHuWHa, He MOry He Bblpa3uTb
CBOIO MCKpeHH 6narogapHoCTb NpUHUMAKLWeEN CTOPOHE — HalWWM apMSHCKUM
Konneram — 3a paAywHblM NpyUeM Ha 3TOW CBSLWEHHOW 3emsie, co3gaHHoOW Borom
cpelb rop, BOCXULLEHUSA TENNOW M ApyXeckon atmocdepon, uapsiien B 3TOM 3ane,
KOTOpas TakK eCTeCTBEHHO MOoAYEepPKMBAETCA M O4YapoBaTEsIbHOW MOroA0M, YacTUYKY
KOTOpPOM NpMBE3NM U BalUU rOCTU.

B psay HOBbIX HE3aBUCUMbIX rocypapcTts, o06pa3oBaHHbIX Ha ObiBlEM
npocTpaHcTee 1/6 cywun, YKpanHa npoBO3rnacufia, paBHSASACb Ha MeXxAyHapoAHble
CTaHAapTbl, NpuMaT npas 4enoseka. [paBa u cBoboabl YenoBeka U UX rapaHTUm
onpeaensalT coAepXXaHne W HanpasfeHne @GYHKUMOHUMPOBaAHMUSA rocyaapcTBsa.
KOHCTUTYUMOHHBIN NPpUHLUMN COBNIOAEHNA NpaB 4YenoBeKka Hpuanvyecku cBsa3biBaeT U
NONIOXUTENbHO OrpaHUYMBaET AENCTBUSA roCyAapCTBa, €ero OpraHoB U AO/MKHOCTHbIX
nuuy,.

OCHOBHOM OpUMAMYECKON rapaHTMen npaB W cBobog uyenoBeka saABNSeETCH
cyaebHas 3awmTta. CornacHo KOHCTUTYyuuu YKpauHbl cyaebHas 3awuta npas U
cBo604 BO3/10XXKEHA Ha CUCTEMY CyAoB obLen HpucanKumMn U cneymanmn3npoBaHHble
cyabl (ctatbn 124, 125 KOHCTUTYUUN YKpaWHbI).

Cratba 55 KoHCTUTYuMM YKpauHbl rapaHTMpyeT KaXXaoMy npaBo Ha
obxanoBaHne B Ccyde pelweHun, pgencrtemm  wunn  6e3genctems OpraHoB
rocyfapCTBeHHOW BNacTW, OpraHoB MeCTHOro caMoynpasrfieHUs, AOJIKHOCTHbIX W
CNy>XebHbIX Nmu. N XOTa 3TOW XKe CTaTbeN KOHCTUTYMpPOBaHbl NpaBo Ha obpalleHne K
YnonHoMmo4yeHHOMY BepxoBHOWM Paabl YKpauHbl MO NpaBaM yenoBeka, a TakXe npaso
nocsie UCnosib30BaHUA BCEX HAUMOHAasNbHbIX CpeaCTB NpaBOBOM 3awWmTbl obpallaTbCcs
3a 3aWMTON CBOUX NpasB U cBob6O4 B COOTBETCTBYHOLME MeXAYyHapoAHble cyaebHble
yuypexzaeHuss wWin B COOTBETCTBYHOLWME OpraHbl MeXAyHapoAHbIX OpraHusauun,
HECOMHEHHO, 4YTO WMEHHO 3awuTa npaB HauMOHANbHbIMU CydaMu SBASETCH
AOMUHMpPYyOWeNn u obssaHa ObiTb AencTBeHHOW, obecrneyeHHOW [OCTAaTOYHbIMU
KOHCTUTYLUNOHHBIMU FrapaHTUSMMU.

B cdepe aton cymebHon 3awmtbl KOHCTUTYUMOHHbIM Cyn YKpauHbl He MOXeT
3aMeHnTb cya obuwen rpucamKkunmn.

Opucamkuma KoHctutyumoHHoro Cyaa YkpauHbl cneuuduyHa n cpean cpeacts
3aWnTbl  CybbeKTUBHbIX npaB W cBoboa 4enoBeka W rpaxaaHuHa 0cobo
oTBeTCTBEeHHa u 3ddekTuBHa. KOHCTUTYUMOHHbIN Cya YKpauHbl — €4WHCTBEHHbIN
OpraH KOHCTUTYLUMOHHOM OPUCANKLUMM B rocygapcree, cneumduka [esaTenbHOCTU
KOTOpPOro 3ak/4yaeTcss B TOM, YTO MMEHHO npaBocyaue, B MOSIHOM CMbIC/e 3TOro



CcnoBa, OH He ocyuwecTensaeT. lNpeameTtoM paccMoTpeHns KoHcTuTyumoHHoro Cypaa
ABNSOTCS KOHCTUTYLMOHHbIE BOMPOCHI.

KomneteHuna KoHcTUTyumoHHoro Cyaa YKpauHbl MO OXpaHe npaB rpaxaaH
peanmn3yeTcsa no4ytu BO BCEX ero npoueaypax: OH pellaeT BOMpOCbl O COOTBETCTBUM
KOHCTUTYUMN (KOHCTUTYLMOHHOCTM) 3aKOHOB M MHbIX NMPaBOBbIX aKTOB (B TOM 4ucne
TexX, KOTOpble peryanpyrT npasa rpaxaaHuHa). MIMeHHO BOMpOCbl COOTBETCTBMUSA
KOoHCTUTYUMn YKpanHbl (KOHCTUTYLUMOHHOCTWM) 3aKOHOB UM MHbIX MPaBOBbIX aKTOB
3aHUMAIOT UeHTpanbHOoe MecTo B AeATeNbHOCTM KOHCTUTYUMOHHOro Cyaa YKpauHsbl.

PesynbTaTtomM peatenbHoCTU KoHCTUTYyuuoHHOro Cypa YKpauHbl Mo peanusauuu
3TUX MOJSIHOMOYUN sABNSieTCs daKTuyeckass OTMeHa "MOAKOHTPO/SbHbIX" MpPaBOBbIX
aKTOB W TeM caMbiM OTpuuaTenbHoe, MO CywecTBy, BO34eNCTBME Ha
OoCyLLecTBNsieEMOE YKa3aHHbIMW OpraHaMm rnpaBoTBOPYECTBO.

B TakoMm cny4dae nosbiwaeTca posib KoHCTuTyumoHHoro Cyaa YKpauHbl Kak
KOppeKkTopa 3akKoHoaaTens, ecnu nocneaHWi HapylwaeT OCHOBHble npaBa. TakuMm
obpa3oM, oAHOBpEMEHHO C pyHKuUMeEN oxpaHbl KOHCTUTYUnKU, KOHCTUTYUMOHHbIN Cya
YKpauHbl UCNONHAET U PYHKLUUIO OXpaHbl NpaB YenoBeka.

Lenb Takon p[eaTenbHOCTM 3aks4daeTca B TOM, 4Tobbl O6HapyXwuTb, He
NMPOUrHOPUPOBAHbI NN 3aKoHOAATENeM W MWHbIMWM OpraHamm 3akpensieHHble B
KOHCTUTYUMM YKpauHbl MNPUHUWMLI, MPOBO3r/falleHHble el npaBa WM CcBo6OAbI
rpaxxgaH, a obHapyXuB Takue ¢dakTbl, NMPUHATb COOTBETCTBYHOLWME Mepbl MO KX
ycTpaHeHuto. OcyuwecTBneHmne Takux MOSIHOMOYMIM cnocobCTBYET npenynpexaeHuio
3noynoTpebneHnn BMacTtu, AUKBMAAUUWN KOHMAMKTOB MeXAy WCMONHUTENbHOU U
3aKoHOoZaTesIbHOM BNacTsMU, KOTOPbIE, K COXaNeHuto, B NocneaHee BpeMS BCe valle
BO3HWKAKT NPU OCYLLECTBAEHUN HOPMOTBOPYECKNX (PYHKUNNA.

Tak, peweHneMm KoHCTUTYUMOHHOro Cyaa YKpaunHbl B Aene rno KOHCTUTYLMOHHbIM
npeacTtaB/ieHUAM HapoAHbIX AenyTaToB YKpauHbl OTHOCUTESIbHO COOTBETCTBUS
KOHCTUTYUMn YKpanHbl (KOHCTUTYUMOHHOCTK) 3akoHa YkpauHbl "O Bblbopax
HapoAHbIX AenyTaToB YKpauHbl" NpU3HaHbl HEKOHCTUTYLMOHHBLIMU pPSL MOJSIOXEHUN
3TOro 3aKkoHa, KOTOpPbIMM OrpaHM4YMBaNOChb OCyllecTBleHue u3bupaTenbHbIX MpasB
LWMPOKOro Kpyra rpaxjaH YKpauHsbl.

KOHCTUTYUMS YKpaunHbl KaTeropMyecku 3anpewaeTr BHECEHME B HEE U3MEHEHMUN,
4YTO HapyLwaeT npasa u ceoboabl YenoBeka u rpaxaaHuHa (ctatbsa 157 KoHCTUTYLMK
YKpauHbl). loaaHHbIM B BepxoBHYH Paay YKpawHbl 3aKOHOMPOEKT O BHeCeHWUu
M3MeHeHnn B KOHCTUTYLUMIO nepen ero paccMoTpeHuneM obsizaTtenbHO A0/KEH ObiTb
paccMoTpeH KOHCTUTYuMOoHHbIM CyaoM, KOTOPbIM MpoOBepsieT, COOTBETCTBYeT 1M
3aKOHOMNpoekT TpeboBaHmaM ctaten 157 m 158 KoHcTuTyumm YKpauHbl. B cnydae
OTCYTCTBMS MNONOXUTENbHOro 3akntoveHnsa KoHCTUTyumoHHoro Cyaa YKpawHbl
3aKOHOMNpoeKT oTkNoHsaeTca (ctatbsd 159 KoHCTUTYyuun YKpaunHbl). B gaHHOM cnydae
KOHCTUTYUMOHHBbIN Cya YKpanHbl OCYLLECTBASET npeasBapuTenbHbl (MPeBEHTUBHbIN)
KOHCTUTYUMOHHbIA KOHTpPONb. BepxoBHas Paga YKpauHbl uMeeT yxe 9 Takux
3akntoveHnn KoHcTutyumoHHoro Cyga YKpauHobl.

KOHCTUTYUMOHHOE YyC/NOBME pacCMOTpPeHUs 3aKOoHOoMpoekTa O BHECEHUMU
n3MeHeHnm B KoHCTUTYUMIO YKpanHbl BepxoBHOW Pagon YKpauHbl Mpyv Hannuum
3aknodeHnsa KoHCTUTyumoHHoro Cyaa YKpawuHbl — 3TO AOMOJSIHUTENbHAA rapaHTus
BEPXOBEHCTBa NpaB M cBob6OA yenoBeka W rpaxzgaHuHa U CTabuiibHOCTU MPaBOBOW
CUCTEMbI rocyfapcTBa.



KOHCTUTYUMOHHBIM Cya YKpauHbl 3awmuwaeTr rpaxaaHuHa W B npouecce
NpaBoONMpMMEHEHNs OT HapylweHUs HEKOHCTUTYUMOHHbIM 3aKOHOM ero OCHOBHbIX
npas n ceoboa. lNpoueanypa, cBA3aHHAsa C KOHKpPETHbIM (pakTOM HapylleHuss npas
rpaxgaHunHa, B KoHcTuTyumoHHoM Cyae YKpauHbl MOXeT ObiTb MHMUMMPOBAHa Mo
KOHCTUTYUMOHHOMY npeactasneHnto BepxosHoro Cyaa YKpauHbl, KOTOPbIN COrMacHoO
ctatbe 150 KoOHCTUTYumMn YKpauHbl MoXeT obpawaTtbcsa B KOHCTUTYUMOHHbIN Cypg
YKpauHbl C BOMPOCOM O COOTBETCTBUU KOHCTUTYUUU YKpaumHbl 3aKOHOB U WUHbIX
HOPMATMBHO-MNPaBOBbIX AaKTOB.

B npoueaype, CBA3aHHOW C NMPOBEPKOM MMEHHO KOHCTUTYLUMOHHOCTU 3aKOHOB,
KOTOpble MpPUMEHEHbl WM MNPUMEHSITCA N0 KOHKpeTHbIM Aenam, 6onee Bcero
NposiIBNSETCA CBA3b Mexay cyaebHou 3awmTon npae rpaxzaH B obwmx cypax wu
KoHcTuTyunoHHoM Cyae. TyT rpaxaaHuH — CTOpoHa B cyaebHoM aene, obwue cyabl,
KOTOpble paccMaTpuBalOT Aena, MOryT BbiCTynaTb MHMUKMaATopaMun, a BepxoBHbin Cya
YKpavHbl — W aKTUBHbLIM YYACTHUKOM KOHCTUTYLUMOHHOrO CyAOrNnpoOn3BOACTBA.
Cneumndunyeckas ponb KoHcTuUTyumoHHoro Cyaa YKpauvHbl COCTOMT B TOM, 4YTO B
KOHCTUTYUMOHHOM  CyAONpOM3BOACTBE  3alUMLLAOTCA  MnpaBa  rpaxaaH  oT
HEKOHCTUTYLMOHHOro 3akoHa (camoro no cebe).

PaccmoTpeHune B KOHCTUTYUMOHHOM Cyae  YKpauHbl  KOHCTUTYLMOHHbIX
npeacrtasneHnin BepxoBHoro Cyaa YKpawHbl O KOHCTUTYUMOHHOCTUM HOPMbl 3aKOHa,
KoTopasas 6blna npuMMEeHeHa  WAM  MNpUMEeHsieTcd B npouecce  obuero
CyoONpOM3BOACTBA, MNpW  peLleHUM KOHKPETHOro Agena CiayXuT BblpaboTke
COrflacoBaHHbIX MO3MUMKA B TONKOBaHUM npaBa. Boobwe, KoHCTUTYUWOHHBLIN Cya
YKpauHbl OpueHTUpyeT cyaebHyr nMnpakTUKy Ha KOHCTUTYLUMOHHOE TOJIKOBaHME
KOHCTUTYUUU M 3aKOHOB YKpauHbI.

TakuMm o06pa3oM, MMeHHO cyzam obLen pucankumm npuHagnexmTt ocobas ponb
B MexaHu3Me cynebHoOM 3aluTbl MpaB KOHKPETHOrO0 MHAMBMAA KaK 4enoBeka u
rpa>kaaHuHa.

NMoceMy apxmBaxHO oOrpagutb OT nMocCAraTeslbCTB W 3alUUTUTb, MO CYTH,
HEOrpaHWYEeHHYID W rapaHTMpoBaHHY KOHCTUTYUMEN HOPUCAMKUMIO CyAOB MO
paspeweHnio CnopoB O npaBe. IJTO coaep)kaTenbHoe noHAaTMe "obesnmuyeHHbIX"
npaB, KakK TO: NpaBO Ha XW3Hb, NpaBO Ha cBoboay accoumaumin (06LLECTBEHHbIX
obbeanHeHu), NpaBo Ha cyaebHylo 3aluMTy, NpaBo Ha cBoboay nepeaBUXEHUS U
MHOrMe, MHOrmMe apyrue, no noBo4Yy KOTOPbIX MPUHUMANINCL  peLLUeHUs
KOHCTUTYUMOHHBIM CyaoM YKpauHbl, HaunHas ¢ 1997 ropa. (Bce oHM c nepeBoaom
Ha PYCCKMM €43blK M aHHOTAUMEN Ha aHIMUUCKOM cobpaHbl B ABYXTOMHUKE,
nepefaHHOM MHOK B 6M6IMOTEKY HalMX rocTenpuUMHbIX Konser). B aToM acnekTe
WHTEpeCHO OTMeTUTb nosHoMo4yne KoHCTuTyumoHHoro Cypa Pecnybnuku ApMeHus
Mo paspeleHnto CnopoB, CBSI3aHHbLIX C pe3ynbTaTamMm pedepeHayMoB, BbI6OpoOB
Mpe3nageHTa pecnybankn n genyTaTos.

Cnepywwee HanpasfeHMe KOHCTUTYUMOHHOWM 3awuTbl npaB wn  csobog
3akn4vaeTcs B npegoctaBneHmn  KoHCTuTyumoHHoMy Cyay YKpaunHbl npasa
odbumunanbHoro TonkoBaHUsA KOHCTUTYUMM YKpauHbl M 3aKOHOB YKpauHbl. PaHee
KOHTPONb 3a COOTBETCTBMEM 3aKOHOB KoHCTUTYuum YKpauHbl 6bl1 nNpeporaTueomn
BepxosHon Paabl YkpauHbl. C npuHaTneM KOHCTUTYUMM YKpauHbl €ANHCTBEHHbLIM B
rocyfapcrese OpraHoMm, KOTOpbIM HageneH TaKUMWU TMOJIHOMOUYUSAMK, SBJSETCS
KOHCTUTYUMOHHBbIN Cya YKpauHbl.



B oaHOM w3 peweHnn KOHCTUTYUMOHHbLIM Cya YKpauHbl OTMETW/, 4YTO "3Tn
M3MeHeHnss obycroBneHbl MNepexoAoM K  HOBOMY MOpPSAKY  OCYLLeCTB/IeHUS
rocyfapCTBeHHOW BAacTM Mo MpUHUMNIY ee pas3feneHnss Ha 3aKOoHOoAaTesNbHYIo,
NUCMNONHUTENBbHYD M cyaebHyro (4acTb nepBas crtatbM 6 KOHCTUTYUMKM YKpauHbl),
OpraHbl KOTOPbIX B3auMOAEUCTBYIOT Mexay coboi Ha OCHOBaHUWM KOHCTUTYLMOHHO
3aKpensieHHON CUCTEMbI CAEPXEK M NPOTUBOBECOB, OCYLLECTBAS CBOM MOJIHOMOYMUS
B rpaHuuax, YCTaHOB/IeHHbIX KOHCTUTyuMen YKpauHbl, W COrlacHO 3aKoHaM
YKpauHbl (4acTb BTOpasi ctaTb 6 KOHCTUTYUNM YKpanHbl)"1.

CornacHo ctaTtbe 42 3akoHa YkpauHbl "O KoHCTUTyumoHHoM Cyae YKpauHbl" C
uenbto obecneyeHuss peanusaumm  UAM  3aWMTbl  KOHCTUTYLUMOHHbLIX MNpaB B
KOHCTUTYUMOHHBIN Cya YKpaunHbl MOXeT ObiTb HanpaB/ieHO KOHCTUTYLMOHHOE
obpaweHne 06 oduumanbHOM TONKOBaHMM KOHCTUTYUMM W 3aKOHOB YKpauHbI.
CybbekTtamm Takoro obpalleHus cornacHo cratbe 43 3TOro 3akoHa sBASAKTCA He
TOSIbKO rpaxkaaHe YKpawuHbl, HO U MHOCTPaHHble rpaxaaHe, nuua 6e3 rpakaaHcTea u
topuanyeckne nuua.

OcHoBaHMeM ANns KOHCTUTYUMOHHOro obpaweHuns 3TUX Nuu SBnsieTcs Hanuudue
HEOAHO3HAYHOro MpUMeHeHUs NoNoXeHUn KOHCTUTYUMM YKpauHbl WAN 3aKOHOB
YKpauHbl cyaaMu YKpawHbl, WHbIMW OpraHamum rocyAapCTBEHHOMW BacTu, ecnu
cybbeKkT npaBa Ha KOHCTUTYUMOHHOE obpalleHne cynTaeT, YTO 3TO MOXET NpuBecTuU
WAM NpUBENO K HApYyLWEeHMID ero KOHCTUTYUMOHHbLIX npaB M cBobop (ctatbs 94
3akoHa YkpauHbl "O KoHCTUTyunmoHHoM Cyae YKpauHbl').

B cnyyae, ecnu npu ToNKOBaHMKM 3aKOHa YKpauHbl (€ro oTAesIbHbIX NOSIOXKEHWI)
6bI10 YCTaHOBMEHO Hanuyne nMpu3HAKOB ero HecooTBeTCcTBMA KOHCTUTYuUMU
YKpauHbl, KOHCTUTYUMOHHbIN Cya YKpauHbl B 3TOM Xe NpPOM3BOACTBE pellaeT
BOMNPOC O HEKOHCTUTYLMOHHOCTM 3TOro 3akoHa (4acTb BTOpas crtaTtbM 95 3akoHa
YkpaunHbl "O KOHCTUTYUnMoHHOM Cyae YKpaunHbl").

[JaHHOoe nonoXeHune sBNAETCA BaXHbIM CpeACTBOM 3aluTbl NpaB M cBo6oA
MMEHHO rpaxiaH, KoTopble He gaBASATCA CYObEeKTOM  KOHCTUTYLMOHHOIO
npeacrassieHnsa No BONpocaM COOTBETCTBUSA KOHCTUTYUMU YKpanHbl 3aKOHOB N UHbIX
NpaBoOBbIX AKTOB, HO CTPafatT OT CBOEBOJIMSA rOCYyAAapPCTBEHHbIX OpPraHoB, KOTOpble
NO-pa3HOMY UNM [axe ec/iM OAMHAKOBO, HO HenpaBW/IbHO MPUMEHSIOT MOI0XEHUS
KOHCTUTYUMN U 3aKoHOB YKpauHbl. KOHCTUTYUMOHHbIM Cya YKpauHbl LWMPOKO
Nnosb3yeTcsl 3TUM NpaBoOM.

Kpome 3Toro, BaXxHOCTb Takoro crnocoba 3awmTbl Nnpas n cBobos 3aktovaeTcs B
TOM, YTO paccMaTpuBas Takoe nHansmayanbHoe obpaweHne, KOHCTUTYUMOHHbIN Cya
YKpauHbl BAMSIET Ha BCHO MPaBOBYI MPAKTUKY, HanpaBnss €e B KOHCTUTYUMOHHOE
pycno u obecneuymBas 3awmTty npaB U cBobon Mo BonpocaM, KoTopble 6bun
npegMeToM TOJIKOBaHUS B CUCTEME UCMNONIHUTENbHOW U cyaebHOW BNnacrten, a Takxe
COAEeNCTBYEeT OTBETCTBEHHOMY OTHOLIEHMIO 3TUX OpraHoB K obecneyeHuto npas u
csoboa B npouecce NpMMeHeHUss HOPMaTUBHO-MNPaBOBbIX aKTOB.

CerogHsWwHAA MeXxayHapoaHas Hay4HO-NpaKkTnyeckas KOHdepeHuus,
HeCOMHeHHO, byaeT cnocobcTBoBaTb pa3speleHuto npobneMm B KOHCTUTYLMOHHOM
NPOM3BOACTBE U YCWUIEHMIO POAN KOHCTUTYUMOHHbIX CyAOB B peanus3aumu npas u
csoboa rpaxaaH, 4To, HECOMHEHHO, NOAHUMET aBTOPUTET KOHCTUTYLMOHHbIX CYA0B B
obuiecTBe.

Bbnarogapto 3a BHUMaHue.
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| presented at similar seminar in 2000 a paper on the topic "The trends of the
development of the constitutional judiciary in the Slovak Republic". Today | would



like to inform this Distinctive Audience on the extent of the changes in the position
of the Constitutional Court of the Slovak Republic after entering into force of
constitutional law no. 90/2001 Coll.

Before 1 mention the position of the Constitutional Court of the Slovak Republic
itself 1 consider important to show some other significant changes in our
Constitution which aimed at guaranteeing our further development in the
democratic system.

We have to talk about the relation of the domestic law and international law,
establishment of new mechanisms in presidential elections (direct election by
citizens), dividing the competencies of the Head of the state in the transitional
period, strengthening the self-government authorities (creating the second level of
the self-government and strengthening the Supreme Audit Office).

After assessment of guarantees of the human rights protection, a new office has
been founded - the public protector of rights. We are aware that our constitutional
development has to reflect our international obligations and especially obligations
on protecting of political, civil and social rights. The Amendment to the Constitution
of the Slovak Republic (further Constitution) enables the citizen to react to the
challenges, which are represented by worldwide defence alignments and European
economic groups.

Under Article 7 of the Constitution the Slovak Republic may, by its own
discretion, enter into a state union with other states. A constitutional law, which
shall be confirmed by a referendum, shall decide on the entry into a state union, or
on the secession from such union.

This article of the Constitution made it possible by an international treaty, which
was ratified and promulgated in the way laid down by a law, or on the basis of such
treaty, transfer the exercise of a part of powers to the European Communities and
the European Union. Legally binding acts of the European Communities and of the
European Union shall have precedence over laws of the Slovak Republic.
International treaties on human rights and fundamental freedoms and international
treaties for whose exercise a law is not necessary, and international treaties which
directly confer rights or impose duties on natural persons or legal persons and
which were ratified and promulgated in the way laid down by a law shall have
precedence over laws.

I think it is important to cite these provisions because they express the citizens?
will by the way of a constitutional law. They expressed the further direction and
endeavour to integrate into the security and economic structures, which provide our
country prospects.

In this connection | would like to talk about the amendment to Art. 144, which
laid down for the general courts in the performance of their function, that they shall
be independent, and in their decision making shall be bound by the Constitution, by
constitutional law, by international treaties and laws. This article amended the
applicability of these treaties in the legal order of the Slovak Republic.

The Amendment to the Constitution deepened the competence of the Supreme
Audit Office of the Slovak Republic and especially in the fields of the check of
treatment of public resources or legal persons who are enterprising with resources
of the state budget.



The Amendment introduced the institute of the public protector of rights, which
iIs a new institute in our legal order. The independence of the judicial power has
been enhanced by the institute of the judicial council, which consists of the
President of the Supreme Court of the Slovak Republic, 8 judges elected and
removed by the judges of the Slovak Republic. Three members of the judicial
council are elected and removed by the National Council of Slovak Republic;
another three members are elected and removed by the Government of Slovak
Republic. The term of office of the members of the judicial council is five years. The
competences are in personal issues (submitting of proposals for appointment,
replacement and removing of judges) in disciplinary issues (founding disciplinary
senates) in economy i.e. to express opinion on the draft budget for the courts in
the Slovak Republic.

The amendment stipulated the number of the judges of the Constitutional Court
of the Slovak Republic as 13 (before it was 10). The judges' term of office has been
prolonged for 12 years without possibility of re-election. The judges of the
Constitutional Court shall be appointed by the President of the Slovak Republic for a
twelve-year term on a proposal of the National Council of the Slovak Republic. The
National Council of the Slovak Republic shall propose double the number of
candidates for judges that shall be appointed by the President of the Slovak
Republic. A judge of the Constitutional Court may resign from his or her office by
written notice addressed to the President of the Constitutional Court.

The President of the Slovak Republic shall recall a judge of the Constitutional
Court: On the basis of a final condemning judgement for a wilful criminal offence,
or on the basis of disciplinary decision made by the Constitutional Court for a
conduct which is incompatible with holding the office of a judge of the
Constitutional Court; further on if the Constitutional Court has announced that the
judge does not participate in proceedings of the Constitutional Court for over one
year, or if he or she is not eligible for the National Council of the Slovak Republic.

The judges of the Constitutional Court shall hold their offices as a profession.
The performance of this profession shall be incompatible with the post in another
body of public authority, with public service relationship, with employment, with the
similar labour relation, with an entrepreneurial activity, with membership in
governing or control body of a legal person, which pursues an entrepreneurial
activity or with another economic or gainful activities apart from the administration
of his or her own property, and scientific, pedagogical, literary or artistic activity.

The Constitutional Court shall decide in plenary session on the following issues:
The President's office has become vacant for the reasons of health conditions of the
incumbent President (Art. 105 (2)), prosecution of the President for a wilful
infringement of the Constitution or for high treason (Art. 107), conformity of laws
with the Constitution, constitutional laws and international treaties (Art. 125 (1a)),
conformity of government regulations, generally binding legal regulations of
Ministries and other central state administration bodies with the Constitution, with
constitutional laws, with international treaties (Art. 125 (1b)), whether the subject
of a referendum to be declared is in conformity with the Constitution or
constitutional law (Art. 125b (1)), on conformity of negotiated international treaties
with the Constitution and constitutional laws (Art. 125a (1)).



The plenary session of the Constitutional Court shall give an interpretation of
the Constitution or constitutional law if the matter is disputable (Art. 128), before it
was decided in a three-member senate.

The Constitutional Court shall decide whether the election of the President of the
Slovak Republic, the elections to the National Council of the Slovak Republic, and
the elections to local self-administration bodies have been held in conformity with
the Constitution and the law. It shall decide on complaints against the result of a
referendum and complaint against the result of a plebiscite on the recall of
President of the Slovak Republic too.

The Constitutional Court shall decide whether a decision dissolving a political
party or movement or suspending political activities thereof is in conformity with
the constitutional laws and other laws.

The Constitutional Court shall decide on a prosecution by the National Council of
the Slovak Republic against the President of the Slovak Republic in matters of wilful
infringement of the Constitution or treason.

The Constitutional Court shall decide on whether a decision on declaring an
exceptional state or an emergency state and other decisions connected to this
decision were issued in conformity with the Constitution and constitutional law (Art.
129 subsections (2) - (6) of the Constitution).

Under these provisions the decisions of the Constitutional Court are binding for
all the authorities of the public power and concerned natural and legal persons. The
appropriate authority of the public power shall guarantee the execution of these
decisions without any delays. Details shall be defined by law.

The judges of the Constitutional Court may be prosecuted and held in a pre-trial
detention only with assent of the Plenary session of the Constitutional Court.

The Constitutional Court shall give its assent to the criminal prosecution or a
pre-trial detention of a judge and of the General Prosecutor. The Constitutional
Court shall convene disciplinary proceedings regarding the Chief Justice of the
Slovak Republic, the Deputy Chief Justice of the Slovak Republic and the General
Prosecutor (Art. 136 (2) and (3) of the Constitution).

If the Constitutional Court refuses its consent, the prosecution or the pre-trial
detention shall be precluded for the duration of the function of a Constitutional
Court judge, the function of a judge or the function of the General Prosecutor.

The plenary session shall decide on disciplinary measures against a judge for a
conduct which is incompatible with holding the office of a judge of the
Constitutional Court, and on announcement that the judge does not participate in
proceedings of the Constitutional Court for over one year (Art. 138 (2) b) and c).

The plenary session shall decide on the unification of the senates? legal
opinions, on regulation of internal relations and on the draft budget of the
Constitutional Court.

The Constitutional Court shall decide on other matters in senates of three
members. A senate shall decide by absolute majority of its members Art. 131 (2) of
the Constitution.

By strengthening the self-government authorities there has been created the
second level of the self-government bodies.



The elections to the higher territorial units have taken place recently so the
regional parliaments have also been created. The next step will be the delegation of
wide-ranged competences onto self-government authorities in all activities of the
state administration.

I have shown this fact because | want to make clear the provision of Art. 127a
of the Constitution under which: The Constitutional Court shall decide on complaints
of the bodies of territorial self-administration against unconstitutional or unlawful
decision or against other unconstitutional or unlawful action into the matters of self-
administration, save another court shall decide on its protection.

If the Constitutional Court allows a complaint of a body of territorial self-
administration, it shall hold:

- in what lies the unconstitutional or unlawful decision or other unconstitutional
or unlawful action into the matters of self-administration;

- which constitutional law or law has been infringed;

- by which decision or action this infringement took place.

The Constitutional Court shall cancel the challenged decision, or if the
infringement of the right lay in an action different than in a decision, it shall prohibit
continuing of infringement of the right and shall order, if it is possible, to reinstate
the status before the infringement.

The petitioners in this type of proceedings are the self-government authorities.
In case of municipal corporation it is the mayor and the municipality.

The Amendment to the Constitution has introduced the preventive review of
constitutionality to the legal order of the Slovak Republic. This is an abstract review
of constitutionality with closely defined subject (subject of referendum) and with
one possible petitioner (the President of the Slovak Republic).

The Article 125b of the Constitution that has introduced this competence of the
Constitutional Court relates to Art. 95 under which: The President of the Slovak
Republic may, before declaring a referendum, submit to the Constitutional Court of
the Slovak Republic a proposal for a decision on whether the subject of a
referendum which shall be declared upon a petition of citizens or a resolution of the
National Council of the Slovak Republic according to paragraph 1 is in conformity
with the Constitution or a constitutional law.

From the submission date of the proposal of the President of the Slovak
Republic to the date of effectuality of the decision by the Constitutional Court of the
Slovak Republic, the term shall not lapse. The Constitutional Court shall decide
within 60 days. If the Constitutional Court decides that the subject of the
referendum is not in conformity with the constitution or constitutional law, the
referendum shall not be declared. A referendum may also be used to decide on all
crucial issues of the public interest. However, no issues of fundamental rights,
freedoms, taxes, duties or state budget may be decided by a referendum.

It is likely that in these proceedings the interpretation of the concept
"fundamental right and freedom" can cause to the Constitutional Court serious
trouble.

The doubts of the President on the conformity of the referendum subject with
the Constitution and constitutional laws does not require a contradiction between
the President and the Parliament or petitioners committee but it is the President's



individual decision. The decision could be problematic if the review of the
referendum subject could not achieve either in "pro" or "contra"” an absolute
mayjority of all the judges votes (i.e. 7 judges).

In such a case the responsibility on the issue whether the referendum questions
are constitutional would lay on the President of the republic. Although there is a
possibility that the Constitutional Court could also hold proceedings on the
referendum results in proceedings on a new motion (Art. 129 (3) of the
Constitution).

Another new type of the abstract review is the one under Article 125a: The
Constitutional Court shall decide on the conformity of negotiated international
treaties to which the assent of the National Council of the Slovak Republic is
necessary with the Constitution and constitutional law. The President of the Slovak
Republic or the Government may submit a proposal for a decision to the
Constitutional Court prior to the presentation of a negotiated international treaty for
discussion of the National Council of the Slovak Republic. The Constitutional Court
shall decide on this motion within 60 days from its delivery. If the Constitutional
Court holds in its decision that the international treaty is not in conformity with the
Constitution or constitutional law, such international treaty cannot be ratified. The
aim of this type of proceedings is to avoid situations that a negotiated international
treaty, binding for the Slovak Republic, will contradict to the Constitution and
constitutional laws. It is to avoid a situation that as consequences of fulfiiment of
some constitutional standards a state authority could violate an international
contractual liability.

This competence of the Constitutional Court of the Slovak Republic includes
those negotiated international treaties, which require the consent of the National
Council of the Slovak Republic. The National Council of the Slovak Republic
approves prior to their ratification the validity of international treaties on human
rights and fundamental freedoms, international political treaties, international
treaties of a military character, international treaties from which a membership of
the Slovak Republic in international organizations arises, international economic
treaties of a general character, international treaties for whose exercise a law is
necessary and international treaties which directly confer rights or impose duties on
natural persons or legal persons (Art. 7 (4) of the Constitution).

The motion is not obligatory in this type of proceedings; it depends on the
discretion of the President or the Government.

The Constitutional Court of the Slovak Republic decides (abstract review of the
constitutionality) on the conformity of laws with the Constitution and constitutional
law and negotiated international treaties.

The Constitutional Court shall commence proceedings upon a motion submitted
by: at least one-fifth of all Members of Parliament, the President of the Slovak
Republic, the Government of the Slovak Republic, a court, the Attorney General.
The subject of a review can be government decrees, generally binding rules of
Ministries and other central authorities of the sate administration.

The Constitutional Court may review the conformity of generally binding rules
(local authorities? decisions) and generally binding legal regulations issued by local
authorities of the state administration.



After the Constitutional Court accepts a motion to start proceedings, it may
suspend effectiveness of challenged legal regulations, their parts, or some of their
provisions, provided that their further application would jeopardize the fundamental
rights and freedoms, or considerable economic damage, or any other irreparable
situation could result.

If the Constitutional Court holds by its decision that there is inconformity
between legal regulations, the respective regulations, their parts or some of their
provisions shall lose effect. The bodies that issued these legal regulations shall be
obliged to harmonize them with the Constitution, with constitutional laws and with
international treaties. If they fail to do so, these regulations, their parts or their
provisions shall lose effect after six months from the promulgation of the decision.

The decision on conformity shall be promulgated as defined by law.

A significant change has occurred after amendment in the individual complaints
of natural and legal persons. The Constitutional Court shall decide on complaints of
natural persons or legal persons if they are pleading the infringement of their
fundamental rights or freedoms, or human rights and fundamental freedoms
resulting from the international treaty which has been ratified by the Slovak
Republic and promulgated in the manner laid down by a law, save another court
shall decide on protection of these rights and freedoms (Article 127).

The Constitutional Court competences have been strongly enlarged in a way
that when the Court declares that a lawful decision, measure, or other
encroachment violated some rights or freedoms it quashes such decision, measure,
or other encroachment. In this case the Constitutional Court will quash the
challenged ruling. If the violation of the right happened through a passivity of an
authority the Constitutional Court can order to start proceedings in the concerned
matter. It can also return the case for further proceedings or prohibit continued
violation of this right and order, if possible, that the condition before the
encroachment is reinstated.

The Constitutional Court may, by the decision by which it allows a complaint,
award the one whose rights according to paragraph were infringed an adequate
financial satisfaction (Art. 127 (3)).

The responsibility of the one who has infringed the rights or freedoms according
to paragraph 1, for the damage or other injury shall not be affected by the
judgement of the Court (Art. 127 (4)).

A complaint may be filed within a period of two months from the day of entering
into force of the decision or from the day when the injunction is announced or other
encroachment is communicated. This term for temporary injunction or for other
encroachment shall be computed from the day when such a temporary injunction or
other encroachment will be announced to the complainant knowledge.

During its proceedings the Constitutional Court follows the facts of the case
found during the previous proceedings.

By running the two months period it shall be respected the decision of the
courts or other state administration authority or self-government decision, which
entered into force and cannot be challenged in other courts.



For counting the time it is important when the complainant got the decision or
when he/she learnt about facts evoking violation of the complainant fundamental
rights and freedoms.

An advocate or a commercial lawyer shall represent the petitioner.

The two months time cannot be either eliminated or prolonged under the
Constitutional Court Act.

The parties to the proceedings are the petitioner (complainant) and the state
administration authority or self-government authority against which the complaint
is addressed.

In proceedings on natural and legal persons complaints the senates of the
Constitutional Court shall decide on merits of the case.

No appeal shall take place against Constitutional Court findings.

The new type of natural or legal persons complaint has enhanced the protection
of fundamental rights and freedoms through the possibility to file a complaint not
only against central and local state administration bodies and territorial self-
government authorities but against state power bodies and natural and legal
persons too upon which the state delegated some of its functions. The extent of the
protection has been enlarged as well while to the fundamental rights and freedoms
have been added rights and freedoms following from international treaties.

If the complainants withdraw their complaint the Constitutional Court shall stop
its proceedings. If the proceedings however deal with especially serious violation of
a fundamental right the Constitutional Court may decide that it does not allow the
withdrawal of the complaint.

For decisions on merit it is important:

- to show which fundamental right or freedom has been violated;

- to quash a decision or measure which caused the violation;
if the violation was caused by passivity, order to start proceedings;
return the matter for further proceedings;
prohibit continued violation of the fundamental right or freedom;
order that the condition before the encroachment is reinstated;

- recognize reasonable financial redress if requested as non-material damage.

The concerned authority is bound by the Constitutional Court legal opinion.

As for a summary of the enhancement of the natural and legal persons' right to
file individual complaints and their raised efficiency | would like to show some
statistical data on the Constitutional Court agenda in 1st half of 2001 and 2002.
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Human Rights Protection before the Constitutional Court

1. The concept of human rights protection under the Constitution of the Czech
Republic

2. Human rights protection in the proceedings before the Constitutional Court

3. Some statistical data

Ad 1. The concept of human rights protection under the Constitution of the
Czech Republic

The Constitution of the Czech Republic was enacted as the fundamental law of
the newly arising Czech Republic by the Czech National Council on 16 December,
1992, and came into effect as Act No. 1/1993 Coll. on 1 January, 1993.

In the Czech Republic, the concept of human rights protection is based on the
principle that the Constitution itself does not enumerate any particular human



rights and freedoms. Under Article 3 of the Constitution, the Charter of
Fundamental Rights and Basic Freedoms forms part of the constitutional order of
the Czech Republic (hereinafter “the Charter”). On December 16, 1992, the Charter
was pronounced as part of the constitutional order as Act No. 2/1993 by a
resolution of the presidium of the Czech National Council.

Under Article 4 of the Constitution of the Czech Republic (hereinafter “the
Constitution”), judicial bodies were entrusted with the protection of fundamental
rights and freedoms. Chapter Four of the Constitution regulates judicial power. This
power is formed by the Constitutional Court, which is not part of the ordinary
judiciary, and the system of ordinary courts comprised by the Supreme Court, the
Supreme Administrative Court, and superior, regional and district courts (Article
91).

Chapter Five of the Charter refers to the judicial power and regulates the right
to judicial and other legal protection in Articles 36 — 40.

Under Article 36, everybody may assert, through the legally prescribed
procedure, his rights before an independent and impartial court or, in specified
cases, before another body. Unless a law provides otherwise, a person who claims
that his/her rights were curtailed by a decision of a public administrative authority
may turn to a court for review of the legality of that decision. However, judicial
review of decisions affecting the fundamental rights and basic freedoms listed in the
Charter may not be removed from the jurisdiction of the courts. Everybody is
entitled to compensation for damage caused him or her by an unlawful decision of a
court, other state bodies, or public administrative authorities, or as a result of an
incorrect official procedure; conditions therefore and detailed provisions shall be
provided for by the law.

Article 37 regulates the basic rights in a judicial proceeding and stipulates that
everyone has the right to refuse to give testimony if they would thereby incriminate
themselves or a person close to them. In proceedings before courts, other state
bodies, or public administrative authorities, everyone shall have the right to legal
assistance from the very beginning of such proceedings. All parties to such
proceedings are equal. Anyone who declares that he/she does not speak the
language in which a proceeding is being conducted has the right to the services of
an interpreter.

Article 38 reacted to the deformed practise in the judiciary during the
communist regime and introduced the concept of the “lawful judge”. It stipulates
that no one may be removed from the jurisdiction of his lawful judge. The
jurisdiction of courts and competence of judges shall be provided for by law. Under
par a. 2 of this Article, everyone has the right to have their case considered in
public, without unnecessary delay, and in their presence, as well as to express their
views on all of the admitted evidence. The public may be excluded only in cases
specified by law.

Articles 39 and 40 concern the criminal judiciary and include the principles
“Nullum crimen, nulla poena sine lege”, the presumption of innocence and the right
to defense. Only law may designate the acts which constitute a crime and the
penalties or other detriments to rights or property that may be imposed for
committing them. Only a court may determine a person’s guilt and designate the



punishment for criminal acts. A person against whom a criminal proceeding has
been brought shall be considered innocent until his/her guilt is declared in a court’s
final judgement of conviction.

An accused has the right to be given the time and opportunity to prepare a
defense and to be able to defend himself or herself, either pro se or with the
assistance of counsel. If he/she fails to choose a counsel even though the law
requires him or her to have one, he/she shall be appointed a counsel by the court.
The law shall set down the cases in which an accused is entitled to a counsel free of
charge. An accused has the right to refuse to give testimony; he may not be
deprived of this right in any manner whatsoever.

No one may be criminally prosecuted for an act which he/she has already been
finally convicted or acquitted of the charges. This rule shall not preclude the
application, in conformity with law, of extraordinary procedures for legal redress.
The question whether an act is punishable or not shall be considered, and penalties
shall be imposed, in accordance with the law in effect at the time the act was
committed. A subsequent law shall be applied if it is more favourable to the
offender.

Chapter One of the Charter contains general provisions relating to all rights and
freedoms (Articles 1 — 4) and Chapter Two defines:

A. Human Rights and Fundamental Freedoms divided into

- fundamental human rights and freedoms (Articles 5 — 16)

- political rights (Articles 17 — 23)

B. The Rights of National and Ethnic Minorities (Articles 24 — 25)

C. Economic, Social and Cultural Rights (Articles 26 — 35)

D. The right to Judicial and other Legal Protection, see above.

Ad 2. Human Rights Protection in the Proceedings before the Constitutional
Court

Under Article 83 of the Constitution, the Constitutional Court is the judicial body
responsible for the protection of the constitutionality. The subject matter
jurisdiction of the Constitutional Court is regulated by the Article 87 of the
Constitution, which stipulates the full list of spheres in which the Constitutional
Court decides. These competencies of the Constitutional Court could be divided into
three groups:

1. Abstract constitutional review (i.e., review of compliance of the legal
regulations with the constitutional regulation).

2. Concrete constitutional review (i.e. protection of constitutionally guaranteed
rights and freedoms against concrete infringement by public authorities).

3. Other matters relating to the application of the Constitution (e.g. the
certification of the election of a deputy or a senator, the loss of the seat of a
senator or a deputy due to the loss of eligibility, a constitutional charge brought
against the President of the republic, the constitutional review of a decision on
dissolution of the political party or some other decisions relating to its activities,
jurisdictional disputes between state bodies and self-governing regions etc.).

The subject of this conference is thus the powers of the Constitutional Court in
the sphere of a concrete constitutional review, i.e. deciding over constitutional



complaints against final decisions or other actions of infringement of constitutionally
guaranteed rights and freedoms by public authorities under Article 87 par. 1 letter
d) of the Constitution. Under this Article, the Constitutional Court decides over
constitutional complaints against final decisions or other actions by public
authorities infringing constitutionally guaranteed fundamental rights and basic
freedoms.

The Constitutional Court defined the concept of “public power” in its resolution
file No. Il. US 75/93 of 25 November, 1993, as “the power which decides
authoritatively on the rights and obligations of parties (persons), both directly and
indirectly. The parties (persons), whose rights and obligations are decided by a
public authority, are not in equal position with this body and the content of such
decision does not depend on the will of this person”.

Infringement by a public authority can be defined not only as decisions of the
courts, administrative bodies and self-governing regions and possibly of other
bodies entitled to decide on rights and obligations by means of the law, but also as
the actual activity (or possibly inactivity) of the above mentioned bodies.

The Act on the Constitutional Court No. 182/1993 Coll., regulating among
others proceedings before the Constitutional Court, was passed on the basis of the
Constitution. A proceeding on a constitutional complaint is regulated in Sections 72
— 84 of this act.

A constitutional complaint may be submitted by a natural or legal person, if
he/she alleges that their fundamental rights and basic freedoms guaranteed by a
constitutional act have been infringed as a result of the final decision in a
proceeding to which he/she was a party. A constitutional complaint may be
submitted within a period of 60 days which starts to run on the day when the
decision in the final available remedy was delivered to the party or, if there is no
such remedy, on the day when the events which are the subject of the
constitutional complaint took place.

Therefore, the proceeding before the Constitutional Court is based on the
subsidiary principle (i.e., it can only take effect after all procedural remedies which
the complainant could assert in relevant proceedings (judicial, administration) have
been exhausted. A constitutional complaint is inadmissible if the complainant failed
to exhaust all procedural remedies afforded him by law for the protection of his
rights. Nevertheless, there are two exceptions in force under which the
Constitutional Court shall not reject the complaint and shall deal with the
complaint’s merit:

- the significance of the complaint extends substantially beyond the personal
interests of the complainant, so long as it was submitted within one year of the day
when the events which are the subject of the constitutional complaint took place,
or;

- the proceeding in an already filed remedial procedure is being considerably
delayed, which gives rise to or may give rise to serious and unavoidable detriment
to the complainant.

A complainant may submit, together with his constitutional complaint, a
proposal to annul a statute or some other enactment, or individual provision
thereof, the application of which resulted in the situation, which is the subject of



the constitutional complaint, if the complainant alleges it to be inconsistent with a
constitutional act, or with a statute, if the complaint concerns some other
enactment. In such a case, it is the Plenum that decides on the complaint.

Parties to the proceeding before the Constitutional Court are the complainant
and the state body or another public authority, against the action of which the
constitutional complaint is directed; the secondary parties are all parties to a prior
proceeding.

The proceeding before the Constitutional Court is governed by the principle of
obligatory representation of the parties to the proceeding by the counsel whose
expenses are paid by the relevant parties. Should the personal situation or financial
means of the complainant justify it, especially if he/she has insufficient financial
means to pay the costs connected with his or her representation, the Judge —
Reporter shall rule that the complainant’s attorney’s fees shall be paid by the state
(i.e., by the Constitutional Court from its budget).

The Constitutional Court decides on the constitutional complaint lodged under
Article 87 in four three-member panels (if the Plenum’s jurisdiction is not given)
which are composed of the Chairman and two judges. The function of the Chairman
of the Panel is not permanent, the individual members of the panel rotate after a
year.

The Act stipulates the conditions under which the petition can be rejected by the
Judge — Reporter or by the Panel. The constitutional complaint shall be rejected
without holding an oral hearing and without the parties being present, by means of
a resolution, which must present reasons justifying the reasons. No appeal is
permitted against the decision of the Constitutional Court.

Provided the constitutional complaint was not rejected, an oral hearing shall be
held before the Constitutional Court; the oral hearing before the Court shall be
public. With the consent of the parties, the Court may dispense with an oral hearing
if further clarification of the matter cannot be expected from such a hearing.

The Constitutional Court decides on the merit of the constitutional complaint in
its judgement, which shall either grant the constitutional complaint in its entirety,
reject it in its entirety, or grant it in part and reject it in part. If the Constitutional
Court grants the constitutional complaint lodged under Section 87 par.1 letter d) of
the Constitution (see above), it annuls the contested decision of the public authority
and it pronounces in its judgement which of the constitutionally guaranteed rights
or freedoms was infringed and which action of public authority resulted in the
infringement.

If a constitutionally guaranteed fundamental right or basic freedom was
infringed as the result of an action by a public authority other than a decision, the
Court enjoins the authority from continuing to infringe on this right or freedom and
order it, to the extent possible, to restore the situation that existed prior to the
infringement.

The Panel’s judgements shall always be announced publicly by the Chairman of
the Panel, in the name of the Republic. Judgements are enforceable upon the
personal delivery of a copy of their final written version to each party.

Every judgement adopted by the Court shall be published in the Collection of
Judgements and Resolutions of the Constitutional Court which the Court shall issue



annually, for use by the public, after the end of each calendar year. The Court shall
publish the statement of the judgement and such part of the reasoning that makes
clear the legal principle relied on by the Court.

Ad 3. Some statistic data:
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POCCuUA
B.C. 263eeB

Cyabs KoHcTuTyunoHHoro Cyaa
Poccuinckon degepaumm

3awumTta npaB yenoBeka B KoHctTutyumoHHoMm Cyae Poccuinckomn
depepauun

YBaxaembin lNMpeacenatens!

Joporune apMsaHckue konneru!

Mpexae BCero xo4yy Bblpa3vTb BaM CaMykt MCKPEHHIOK MPU3HATENbHOCTb 3a TO,
YyTO B O4YepeaHOM pa3 Bbl cobpanu Hac B 3TOM 3aMedyaTesnlbHOM ropoae, B 3TOM
3aMeyaTesibHOM CTpaHe U Mbl MMeeM BO3MOXHOCTb eule M euwe pa3 obMeHATbCA
CBOMMM COOBpaxKeHMsMM O TOM, 4Yero AOCTUIIO0 KOHCTUTYLMOHHOE npaBocyaue Ha
CEeroAHSWHUA [eHb, KakKoBbl CTosiwMe nepes HamMu NpobneMbl U KAKOBbl MYyTU WU
cnocobbl X pelueHus.

KoHcTuTyumoHHbin Cya Poccuiickon ®depepaumm B Hosibpe 2001 roga otmedan
ceoe 10-netme v nogBoaun WUTOrK: 3a nOecAaTb NeT npuHATO okono 200
nocrtaHosneHun mn okono 1500 onpepeneHunn. Xoten 6bl Ha3BaTb ewe OAHY UMPpPY:
exerogHo B KoHCTUTyumoHHbIn Cya obpawaetcs He MeHee 10-13 TbiCAY 4esnioBeK.
He Ha3sbiBalo TOYHYK UUDPY, MOCKOAbKY e€XerogHo 4ucno obpaleHuin B
KOHCTUTYUMOHHBbIN Cya cTtaHoBuTCs Ha 1000 6onble. B €BS3M € 3TUM Xo4uy 06paTuUTb
BHMMaHMe M Ha cneaywuwee o06CTOATENbCTBO: Ha MepBOM 3Tane AeaATeslbHOCTU
KoHcTuTyunoHHoro Cyaa Poccuinckon depepaumm NoNoBUHY obpalleHuni coctaBnsanm
3anpocbl  OpraHoB  roOCyAapCTBEHHOM  BNactu, a  ApYyryww  MNOAOBUHY  —
KOHCTUTYLUMOHHBbIE Xanobbl rpaxxaaH. o Mepe TOro Kak nosiMTMyeckue n npaBoBble
WHCTUTYTbl Poccun npuobpeTtann HeobXxoaAnMyr YCTOMYMBOCTb, ObpalleHnn rpaxaaH



cTaHoBu/OCb Bce 6onbwe, M cerogHa 98% noctynawowmnx B Cya obpalweHunin
COCTaBASAT Xanobbl rpaxaaH Ha HapyLeHne X KOHCTUTYLUMOHHbIX NpaB 1 ceoboa.

XoTen 6bl caenaTtb euwe oaHYy OroBopky: B 1991 rogy, korga Mbl HadmMHanu
paboTtaTb, AencrtBoBaBwnih Toraa 3akoH O KoHcTutyumoHHoM Cyae Poccuinckown
depepaumm He 3HaNM MHCTUTYT@ KOHCTUTYUMOHHOW >anobbl, Kak He 3Hasa 3Toro
WHCTUTYTa M OEeNCTBOBaBLIAS B TOT Nepuos C MHOMOYMCAEHHbIMW W3MEHEHUAMU U
aononHeHuamm KoHctutyuma Poccuinckon @egepaumn. B 4ncno  nosiHOMOYMRA
KoHcTuTyunoHHoro Cyga Bxoauna rnpoBepka TaK Ha3blBAeMoro OObIKHOBEHMUS
NpaBoOMNPUMEHUTENIbHON MNpPakTUKKU (ecnn KTO-TO M3 YYaCTHMKOB 3TOro CeMuHapa
CAPOCUT MEHS, @ YTO Xe Takoe «0bblKHOBEHWE MpaBOMNPUMEHUTENbHOW MPaKTUKU»,
OH MNOCTaBUT MEHS B Cepbe3Hoe 3aTpyaHeHune). Ho BOCNo/1b30BaBLLNCb UMEHHO 3TUM
nonoxenmeMm, KOHCTUTYUMOHHbIN Cya NpakTUYeCKu B TrMepBble Mecsiubl CBOEWN
AeATeNnbHOCTN NerannsoBan MHCTUTYT KOHCTUTYLMOHHOM Xanobbl.

YHUKaNbHOCTb  opraHumsaumMm uU  (PYHKUMOHUPOBAHUSA  KOHCTUTYLUMOHHOIO
npasocyama B Poccum 3akno4vaeTcss B TOM, 4YTO TOSIbKO KOHCTUTYUMOHHbIM Cypa
BrpaBe MHTepnpeTMpoBaTb COBCTBEHHbIM 3aKOH M 3TO TOJIKOBaHME npeanucbiBaTb B
KayecTBe eAMHCTBEHHO BO3MOXHOrMoO BapuaHTa /boMy npaBonpuMEHUTENto,
noboMy opraHy rocygapcTBeHHOM Bractu. WM Mbl  BOCMO/b30BanuMCb  3TUM
06CcTOATENBCTBOM B NOMb3y 4enoBeka, npaBa M cBob6oAbl KOTOPOro AEeWCTBYHOLLEN
KOHCTUTYuMen npu3HaHbl  AOMWMHAHTOM  cOUManbHOro, 3KOHOMUYECKOro U
NOSINTUYECKOro Pas3BUTUS N COCTABSAKT OCHOBY CYLLECTBYHOLWEro npasonopsaka.

N ecnn nocne okTabps 1993 roaa ob6wecTtBO OAHO3HAYHO BbLICTYNMWAO 3a
coxpaHeHune KoHctutyumoHHoro Cyaa PoccuuM B KadecTBe CaMOCTOATENIbHOro
WHCTUTYTA, TO TOJSIbKO NOTOMY, 4YTO KOHCTUTYUMOHHbIN Cya C NepBOro AHs CBOero
CyLLEeCTBOBaHMS OCHOBHOW 3ajayen CBOEeW AesTeSIbHOCTU cuuTan 3aluTy rnpasB W
ceobon uenoBeka W rpaxgaHuHa. MoxeT 6bITb, camMoe rnaBHOe, 4TO YyAanocCb
caenatb KoHcTUTyumoHHoMmy Cyay B TeyeHume 11 neT cBOero CyuwecTBOBaHUS,
3aK/o4aeTcs B TOM, 4To yaasnocb ybeamTb obwecTBO B TOM, 4YTO rocyaapcTBO U
npaBo He uenb, a CpeacCTBO ANS pa3BUTUSA IMYHOCTU U obecrneyeHuns ee cBob6oabl, B
TOM 4yucne nyTeM YyCTaHOBJIEHUS MPaBOBbIX MpeaenoB rocyAapCTBEHHOW BNacTu U
OorpaHuU4YeHns camMoro rocygapcrea, KOTOpoe B [AAaHHOM KOHTEKCTe MMeeT MMEHHO
WHCTpYMEHTanbHoe 3HayeHme. B 3TOM wuCxoaHass NOCbIKa  AesTeSIbHOCTU
KoHcTuTyunoHHoro Cyaa Poccuinckon ®depepaumm, B 3TOM, nNofaraw, U npuymnHa
Toro, 4to 98% 3agsutenen, obpawatrowmxca B KoHCTUTYuMoHHbIM Cya Poccun, —
rpaxaaHe.

[Oencreytowas KoHcTuTyums Poccuiickon depepaunmm 3akpennsseT BecbMa
WMPOKMA Kpyr npaB wn cBoboa, BKAOYAA couMasibHble, 3KOHOMWYECKne W
KYSbTYpHble, @ TakKXe noautuyeckue u rpaxagaHckue. lNpu aTtoM B KOHCTUTYUUM
COAEPXUTCS BeCbMa BaXHoe rnonoxeHue: B Poccmiickon depepaunm npusHaroTcs U
rapaHTMpylTCa npaBa W cBoboabl 4YenoBeka W rpaxaaHuMHa  COrnacHo
obwenpu3aHaHHbIM NPUHUMNAM U HOpMaM MeXAYyHapoAHOro npasa U B COOTBETCTBUM
c KoHcTtutyumen Poccunckon ®depepaumn. Mbl, NO cywecTtsy, yxe B 1993 roay
paspewmnnin Ty KOMIU3UKD, O KOTOPON MNPUMEHUTENbHO K ApMeHWW roBOpwua Hall
yBaxxaeMbln konnera Bnagumup OraHecsH. B CBSI3M C 3TMM BO3MOXHO MNpuBJeYyb
BHMMaHMe Takxe K cneaytouwemy obcrtoatenbctBy: angd KoHctutyumoHHoro Cyaa He
AO/HKHO 6bITb NpaB 60nee BaXHbIX UM MeHee BaXHbiX. B oTnnuyme oT HeKOTOopbIX



Hawunx konner (9 UMer B BUAY WM YUYEHbIX, U NPaKTUKOB), 1 C 60MbWNM CKENCUCOM
OTHOLWYCb K NOMbITKAM OTHECTU 3KOHOMMUYECKUe, coumnasibHble U KynbTypHble npasa
K 4MCy TaK Ha3blBaeMblX MHUMbIX MNpaB. Yb6exaeH, 4YTO BCe npaBa, BKAKYasa Kak
rpa)kgaHckme n nosInTuYeckne, Tak U d3KOHOMUYECKUEe, CoumnasnbHble U KyNbTypHblE,
B paBHOM Mepe BaxHbl ANs pa3BuTUSa 4enoBeka WM obecnedeHus ero cBoboabl.
OTctopga — BCe npaBa M cBoboabl noasexaT paBHOM NMPaBOBOW 3awMTe CO CTOPOHbI
KoHcTuTyunoHHoro Cyaa.

PaszyMmeeTcs, aKOHOMWYECKME, counanbHble U KyNbTypHble npaBa Hepa3pbliBHO
CBSi3aHbl C rocyaapCTBeHHbIM 610A)KeTOM, C rocyAapCTBEHHbIM (PUHAHCUPOBAHMEM.
Henb3sa He yuuTbiBaTb M TOro dakrta, 4YTO B TeYeHWe MHOrMx JAecaTuneTun
rocyaapcrtBso HOCUNO MaTepHaIUCTCKUA XapakTep, W B 3TOW CBA3M B obliectse
AOCTaTOYHO CUJIbHA MCUXONOrns coumanbHOro mxameeHyecrtsa. B cea3m ¢ atum Cyg,
BeCbMa nocsenoBaTeNbHbIA B  3alMTe TIPaXxXAaHCKUX W MNOANTUYECKUX Mpas,
OCTOPOXEH B WHTepnpeTauum npuvHUMNaG COuManbHOr0 rocyAapcTBa, KOTOpbIM
ABNSeTCa OAHMM M3 OCHOBOMOJArawwWmx MNPUHLMMNOB KOHCTUTYLUMOHHOIMO CTpOS
Poccuinckon ®epepauun.

B npesatenbHoctn KoHcTuTyumoHHoro Cyaa Poccuiickon ®epepaumm  4eTKoO
npocnexmeaeTcs AeneHne npae v cBoboa rpaxaaH Ha abConoTHble, K 4ucny
KOTOpPbIX Mbl OTHOCMM npaBa W cBO6OAbl, KOTOpblE HUKOrAa M HWU MNpPU KaKUx
YCNOBUAX He MOryT 6blTb OrpaHuM4YyeHbl, U Takne npasa U cBoboabl, KOTOpblE MOryT
6bITb OrpaHuyeHsl, MOryT 6bITb obbekTamu COpa3MepHOro (nnun
NponopuMoOHanbHOro) rocyAapCTBEHHOro  BMelwaTenbCTBa, pasyMmeeTcs, npu
Hanu4uum YyCnoBun, nNpeaycMOTPEHHbIX B cTaTbe 55 pencreytowen KOHCTUTYuUMU
Poccuinckon depepauun.

[anee, yBaxkaeMble konnern, xoten 6bl BbicKa3aTb r’MNoTe3y, YTO NepeyvyeHb Npas
n ceoboa, 3adukcmpoBaHHbIM B agencteytowen  KoHCTUTyumm  Poccuinckomn
depepaummn, He gBNSETCA ucyepnbiBaloWwMM. Mbl npusHaem obuwenpusHaHHble
MPUHLUMMbI 1 HOPMbl MEXAYHAapOAHOro npasa 06s3aTeNlbHbIMM U CHUTAEM UX YaCTbio
CBOEN HaUMOHaNbHO-MPaBOBOW CUCTEMbl. YacTbio Hawen HauMoHanbHO-MPaBOBOW
CUCTEMbl Mbl CYMTAaeM U Te MexAyHapoAHble A0roBOpbl, KOTOpble noanucana u
patnduumposana Poccmsa. CneposaTenbHO, Aaxe ecan TO WKW WMHOe MpaBo
TEKCTYaslIbHO He BOMJIOWEHO B AencTtBytowen KoHCcTuTyumm Poccunckom degepaunn,
Mbl MMeeM BO3MOXHOCTb OTHEeCTM €ero K 4YWUCYy OCHOBHbIX M obecneuntb emy
AOJIKHYK KOHCTUTYLMOHHO-NPABOBYHIO 3alUuTy.

Monarato BO3MOXHbIM, yBa)kaeMble Kosnfnerum, obpatuTb BHMMaHWE ele Ha OAHO
obcTtoaTenbcTBo: B AenctByrowen KoHCcTuTyuum Poccuinckon degepaumm npasam U
cBobogam nocesiLeHa rnasa 2. OTcio4a, o4AHaKo, He criefgyeT, UTO OCHOBHble Mnpasa
n ceBoboabl 4YenoBeka U rpaxaaHuMHa 3aKpensaTCa TONbKO B rnase 2, OHUM MOryT
3aKpennaTbCsa M 3aKpensiTca WM B WHbIX rnasax Agencreywuwen KoHCTUTYyuum
Poccuinckon  Qdepepaummn. S wuMewo B BMAY MeCTHOe  caMoOyrpaBfeHue,
MHTepnpeTupoBaHHoe CyaoOM B TOM 4YMUCNEe KaK KOHCTUTYLMOHHOE MNpaBO rpaxkaaH,
OCyLLeCTBNSIEMOE B YCIOBUSX KONINEKTUBHOCTMU.

BO3MOXHO, B 3TOM MNpUYMHA TOr0 LWMPOKOr0 MCMNO/b30BaHUS B peLleHnsax
KoHcTuTyunoHHoro Cyaa Poccuinckon denepaumn MexayHapoAHO-MPaBOBbIX aKTOB:
MakTa o npaBax yenoseka 1966 rona, Bceobwen geknapaumm npas yenoseka 1948
roga, NHbIX YHUBEPCaNbHbIX MeXAyHapoAHO-MpaBOBbIX AOKYMEHTOB.



KoHCTUTYunoHHbin Cya npuagaet 6onblwioe 3HayeHne EBpONEnCcKOM KOHBEHUMWU O
npaBax 4enoBeka W akTam EBponenckoro cyga no npasaMm 4yenoseka. [lonarato,
yBaxkaemble KONern, 4to cerogHs TOJSIKOBAHME, KOTOPOE He y4yuTbiBaeT MNo3uuumio
EBponenckoro cyga no npaBaM 4enoBeka WM KOHMPOHTUPYET C HWUM, eaBa nu
MOXEeT CYMTATbCA NpueMnemMbiM. B 4yacTHOCTU, AN HAc Ype3Bbl4alHO BaXXHbl BbIBOAbI
EBponenckoro cyha OTHOCUTENbHO cobnoneHuns COpa3MepHOCTH
(NnponopunMoOHanbHOCTN) rOCyAapCTBEHHOrO0 BMelaTeNnbCcTBa B Cdepy OCHOBHbIX
npas. MHe 6nu3ka wuaes, nosiydawwas 3akKpenseHne BO MHOMMX peLlleHnsax
EBponenckoro cyaa no npaBaM 4yesioBeKa, OTHOCUTENIbHO 06593aHHOCTeN rocyaapcTs-
y4yacTHMKoB KOHBEHUMM O npaBax u4enoBeka He TOJNIbKO Mpu3HaBaTb MNpasa,
3aKpernjlieHHble e, W He TOSIbKO 3awuuwaTtb 3TW npasBa, HO W 3awuwaTb Te
coumanbHble U WHble LUEeHHOCTM, KOTopble 3a 3TMMM npaBamMm wn csBobogamu
CKpbIBalOTCS, MOCKONbKY TO/IbKO B 3TOM ciaydae npaBa M cBob6oabl, KOTOpble Mbl
nposo3rnawaem, obpeTaloT peasibHbli CMbICA. MHOFOKpPaATHO TUpPaXuMpoBanucb B
peweHuax KoHctutyumoHHoro Cypa no3uumm EBponenckoro cyga no npasam
yenoBeka, Kacawlwmecs ponanm WU 3HadeHuss cyaebHom BracTM M ycnoBun ee
3 PeKTUBHOCTN U MHOIMe apyrue.

Heckonbko cnoB o cybbekTax obpaweHus B KOHCTUTYUMOHHbIM Cyn Poccuum c
KOHCTUTYUMOHHbIMM Xanobamu. CornacHo crtatbe 125 (yactb 4) KoHcTUTyuum
Poccuickon ®depepaumm B KOHCTUTYUMOHHbIN Cypn Poccmn € nHAMBUAYANbHbIMU
xanobamu MoryT obpalaTtbca rpaxaaHe. [JoskeH, ogHaKo, 3aMeTUTb, YTO C CaMoro
Hayana Jgencrema KoHcTuTyumm Poccuiickon ®epepaumm  Mbl (B KOHTEKCTe
obcyxagaemon npobnembl) gann AOCTAaTOYHO LWIMPOKOE MUCTOIKOBAHWME CaMoro 3Toro
NMOHATUA <«rpaxpaHe» — B CMbIC/le MNOJIMTUYECKOW MPUHAANEXHOCTM nuua K
rocypapcrtey. B npaktuke peatenbHoctT KoHCTUTyuuoHHoro Cyaa BeCbMa Hepeaku
obpaweHunsa nuuy, 6e3 rpakaaHcTea, a TakXKe MHOCTPAHHbIX FpaXaaH.

MNpwn onpegeneHnn Kpyra cybbekTOB KOHCTUTYUMOHHOM >Kanobbl Henb3ss He
yuuTbiBaTb, YTO MHOrne npasa wm ceoboabl, 6yayym MHCTpyMeHTamMu obecnedeHus
MHAMBMAYANbHOM aBTOHOMMUUM YeNoBeKa, B TO Xe BpeMs aBAAKTCA M cnocobamm ero
coumanmsaumm u OCYLEeCTBASKTCS B PasfiMUHbIX KOMIEKTUBHbIX ¢dopmax. Crano
6biTb, MpPaBOM Ha noAayy KOHCTUTYUMOHHOM >anobbl obnagatoT obbeaMHeHUs
rpa)kgaH, BK/AKO4Yas, HanpuMmep, nNpodeccnoHanbHble COK3bl, aKLUMOHEpHble
obwectBa. B Hawen npakTuke eCcTb NpuMepbl paccMOTpeHnst KOHCTUTYLMOHHbLIM
CyaoMm >xanob rocyaapCTBEHHbIX YHUTapHbIX MNpeanpusiTUin, UMYLLEeCTBO KOTOPbIX
NPUHAANEXNT UM Ha NpaBe XO38MCTBEHHOro BeAEeHWUS WM Ha NpaBe onepaTuUBHOMO
ynpaBneHus.

BecbMa BeposTHO nNpu3HaHWe npasa obpawaTtbCs C noaobHbIMM Xanobamm wm
NONNTUYECKNX nNapTvn, XoTa ¢ 1993 roga B NpakKTUKe AeaTesbHOCTU
KoHcTuTyunoHHoro Cyaa noaobHbix obpaweHun He 6bino. Ho BOT obpalweHus
pPeNrMo3HbIX  06beAMHEHMW  AOCTAaTOYHO  4acThbl. B uucne cybbekToB
KOHCTUTYUMOHHOM  Xanobbl, cornacHo no3umumn  KoHcTutyumoHHoro Cyaa,
BblpaxeHHONW BecHon 2002 ropa, — TakXe oOpraHbl MeCcTHOro caMoyrnpas/ieHus,
3aMLlaowne KOHCTUTYUMOHHOE MpaBO Ha MecTHoe caMoynpaBieHue. BaxHbiM
WHCTPYMeHTOM obecneyeHns KOHCTUTYUMOHHbIM CyaoM npaB 4enoBeka U
rpaxgaHnHa MoryT ctaTb obpaleHus YNOMHOMOYEHHOro Mo npaBaM 4esioBeka B
Poccuinckon  degepaumn. Yxe  cerogHs  Taky  QYHKUWIO  BbINOJHSAOT



MHOroYucneHHble obpaweHna cyaos — obuwien pucamkummn n apbutpaxHbix. Npu
3TOM Mbl MakKCMMalbHO LWMPOKO MWCTOSIKOBANAM MpaBo CyAoB Ha obpalweHune cC
3anpocamMu B KOHCTUTYUMOHHbIN CyA.

YBaxkaeMmble Konnerun, Tenepb OyKBa/IbHO HECKONbKO C/10B 06 OCHOBHbIX
HanpasneHnsax u dpopMmax aesatenbHoCcTn KOHCTUTyumoHHoro Cyaa B njaHe 3aluuTbl
npas 4esoBeka.

Bo-nepBbiX, Mbl CUYMTAaeM BaXHbIM HanpasjieHnem WU GOPMON  HaLLen
0esaATeNnbHOCTU BbISiBIEHME HOPMATUBHOMO coAep>XaHUsi OCHOBHbIX npaB. Peub naet, C
OAHOWM CTOPOHbI, 06 aaeKkBaTHOMN MHTEpPNpeTaUNN KOHCTUTYUNOHHBLIX DOPMYIMPOBOK,
naMsaTyss Npu 3TOM O TOM, 4YTO KOHCTUTYUMs Bceraa «ymHee» CBOMX co3paTtenemn, C
APYromn xe CTOpOHbl, 06 ycTaHOBNEHUN OOBEKTUBHBIX NpeaesioB OCHOBHbIX Npas, 6e3
Yyero HeBO3MOXHAa OLleHKa Ha ocCesike KOHCTUTYLMOHHOCTU NPOBEPSEMbIX aKTOB.

Bo-BTOpbIX, CywecTBeHHOe MecCcTo B JAeaTenbHocTn KoHcTtuTyuuoHHoro Cypaa
Poccun 3aHMMaeT KOHCTUTYUMOHHOE WCTONKOBaHMe Tex WAM WMHbIX 3aKOHOB,
BbISIB/IEHNE WX KOHCTUTYUMOHHOro cMbicnia. TeM cambiM KOHCTUTYUMOHHbIM Cya
KOppeKTUpYeT NpaBoONpPUMEHUTENbHYIO NMPAKTUKY, a Takxe (HGOopMUPYET MO3UTUBHYIO,
cooTBeTcTBYOWY KOHCTUTYumMn Poccuinckon depepaunn npaBoONpUMEHUTENbHYHO
npakTuky. Tem camMbiM B o0pbuty cyaebHOro KOHCTUTYLMOHHOIFO KOHTPOJS
OAHOBPEMEHHO BKJIHOYAKTCHA aKTbl WMHbLIX CyAOB, B LE/IOM MNpaBonpuMeHUTeNnbHas
npakTumka.

B-TpeTbux, B nocrnegHuve roAbl 3Ha4YUTE/IbHOE MEeCTO 3aHuMalT obpaweHuns K
3aKoHoZaTeNtlo U Aaxe Mopy4vYeHus 3akoHopaTent. B AaHHOM KOHTEKCTe AOJIKEeH
caenatb OAHY OrOBOPKY: KOHCTUTYUMOHHbIE CyAbl, Ha MOW B3rnsga, SABASKOTCA He
TONbKO <«HEraTUMBHbIM», HO W <«MO3UTUBHbLIM» 3aKOHOZATENEM, W WMEHHO 3TO0
KayecTBO MO3BOMSET paccMaTpuBaTb WX MpaBoBble MO3MUMM B  KayecTBe
HOPMaTUBHbLIX YCTAHOBJIEHWIN, tOpuanyeckass Ccuaa KOTOpbIX coBnagaeTr cC
topmanyeckon cunom camonm KoHctutyummn. Kctatm, 3TuMm 06yCNnoBfeHO AeneHue
Hawux onpefeneHn Ha ABa BMAa: TaK Ha3blBaeMble OTKa3Hble onpeaeneHnsa (OHu
06bl4HO 6bIBAOT OTHOCUTENbLHO HebOoNbLWMMKU) U onpefesieHUss C <«NO3UTUBHbLIM>»
coaepxaHueMm. KoHCTUTyuMOHHas xanoba paspelwwaetca 6e3 ee pacCMOTpeHUs B
OTKpbITOM 3acedaHum Cypa Ha OCHOBe Tex Mo3uuMi, KoTopble BblpaboTaHbl paHee
npu pacCcMOTPEeHMM TOro unm UHoro gena. Npu 3TOM Takue npaBoBble MO3ULUUUN —
npoueccyasnibHO-NpaBoOBble U MaTepuanbHO-NpaBoBble — popmynunpyroTca Cyaom He
TONbKO B €ro NOCTaHOBJ/IEHUSIX, HO U onpeaeneHusx.

B-naTbiX, B KayecTBe BaXXHOro Harpas/eHWUs 3aluTbl NpaB 4YenoBeKa MOXHO
paccMaTtpuBaTb TosikoBaHue camon KoHcTtutyuun. B 3TOoM cnydae Cyn ocobeHHOo
yacto npuberaeT K Tak Ha3blBaeMbiM O06LWMM NpuHUMNAM NpaBa. DTO, OAHAKO, TeMa
CaMOCTOSATENbHOro 06CyXaeHUs.

Pe3loMnpysi CKasaHHOe, B KOHTeKCTe 3awuTbl npaB M cBoboa 4yenosBeka u
rpaxgaHnHa 3HadeHune peweHun KOHCTUTyumoHHoro Cyaa MOXHO oueHuBaTb Mo
MeHbLlen Mepe B CfefylwWux acnekrtax: 3TUMM  peleHUsa MU MpsMo WU
HernocpeaCTBEHHO 3alMLAITCA MpaBa 4enoBeka W TrpaxXAaHWHA, KakK OHWU
3akpensieHbl B KOHCTUTYUMM; OHU [AKOT OPUEHTUPbl ANs BCex Bnacten (npexae
BCEro CyAOB W WHbIX MNpaBoONpuUMEHUTENEen) W onpeaensaiT napaMeTpbl UX
AesATeNbHOCTU B AAHHOM cdepe; 3TM peweHus ydyaT rpaxaaH 60opoTbCs 3a CBOMm
KOHCTUTYUMOHHbIE rMpaBa, WCMNOMAb3ysd MpuM 3TOM MeXaHWU3Mbl KOHCTUTYLMOHHOIO



npaBocyausi; OHW  OPMUPYIOT CBOBOAHYHD OT MNOSIUTUYECKUX MPUCTPACTUiA
KOHCTUTYLMOHHO-NPAaBOBYIO AOKTPUHY PoccuMM Ha COBpPEMEHHOM 3Tane pasBUTUSA
OTEYECTBEHHON OCYAAPCTBEHHOCTU, 3TWU pELUEHUs, MNpPeoaosieBas HACI0eHUs
npowsnoro, @GOPMUPYIOT W  YTBEPXAAT B  OOLWECTBEHHOM MNPaBOCO3HAHUM
[lIEMOKpaTMUYeckoe BUAEHWE B3aMMOOTHOLWIEHWI rocyaapctBa W JIMYHOCTM B
Poccuiickon ®depepauum, OCHOBAHHbIX Ha OCO3HAHMWU WMHCTPYMEHTaslbHOW ponu
rocyzapcTtBa U npasa.

Bnarogapto 3a BHMMaHMe. U elle pa3 Bbipaxalw cepAeudHyl MpU3HATENbHOCTb
HalWM KonjeramMm M3 6paTckoii ApMEHUM 32 BEINKOJIEMHYK OPraHu3auuio Hallero
dopyMa, 3a Tenso AyWn U rocTenpmumMMcTBo!

BULGARIE

D. Gotchev
Juge de la Cour constitutionnelle de Bulgarie

L’egalite devant la loi et la pratique de la Cour Constitutionnelle

L’'un des principes fondamentaux de la Constitution bulgare, énoncé dans son
art. 6, est celui de I'égalité devant la loi. Cette égalité ne peut étre limitée par les
lois se fondant sur la distinction de race, de nationalité, d’appartenance ethnique,
de sexe, dorigine, de religion, d’éducation, de convictions, d’appartenance
politique, de condition personnelle et sociale ou de situation de fortune.

La pratique de la Cour constitutionnelle est liée a l'interdiction de limiter les
droits des citoyens selon les distinctions ci-dessus. Dans le cadre du contrdle de
constitutionnalité conformément a l'art. 149, al. 1, p. 2 de la Constitution, la Cour a
pu se prononcer a plusieurs reprises sur I'inconstitutionnalité de textes de lois, mais
c'est la décision interprétative No 14 du 10 novembre 1992, sur [I'affaire
constitutionnelle No 14 du 1992 (J.O. No 93 de 1992), qui est considérée comme
principale en la matiere.

Cette décision traite en premier lieu le principe de I'égalité devant les lois de
tous les citoyens. Il est signalé que ce principe est fondamental dans toute société
démocratique et qu’il est énoncé dans le préambule de la Constitution en tant
qu’une valeur universelle paralléelement a la liberté, a la paix, a '’humanisme, a la
justice et a la tolérance.

Selon cette décision le respect du principe de I'égalité des citoyens est considére
comme le respect méme de la Déclaration universelle des droits de I’homme de
I’Organisation des Nations Unies.

Le principe de I'égalité des citoyens devant la loi est lié a l'interdiction d’un
traitement inégal fondé sur les distinctions citées dans l'art. 6, al. 2 de la
Constitution, autrement dit a I'interdiction de la discrimination.

La Cour repartit en deux catégories les distinctions définissant la discrimination
comme inadmissible. La premiére catégorie regroupe les distinctions de naissance —
race, sexe, nationalité, appartenance ethnique, origine. L’inadmissibilité de la
discrimination sur la base de ces distinctions reléve de la regle qui stipule que «tous
les individus naissent libres et égaux en droit... ». Les distinctions de la seconde
catégorie — religion, éducation, convictions, appartenance politique, condition



personnelle et sociale et situation de fortune — sont acquises et changent au cours
de la réalisation sociale de I'individu.

Sont inadmissibles toute limitation des droits et toute attribution de privileges
fondées sur quelle que soit des distinctions mentionnées ci-dessus.

Les distinctions en question sont exhaustivement énumeérées dans l'art. 6, al. 2
de la Constitution. L’interdiction par une loi de la discrimination et de
I’établissement d’'un régime de limitation des droits ou d’attribution de privileges
sur la base d’autres distinctions n’existant pas, le législateur peut limiter les droits
ou attribuer des privileges sur la base des distinctions autres que celles citées dans
l'art. 6, al. 2 de la Constitution. Dans la décision en question la Cour
constitutionnelle indique que «la Constitution n’exclut pas la limitation des droits et
I'attribution de privileges strictement définis sur la base d’autres distinctions
sociales».

Exposées comme elles le sont, les considérations principales du texte de cette
décision interprétative de la Cour ont trouvé une application dans nombre de
décisions prononcées dans le cadre du contréle de constitutionnalité exercé sur des
textes de lois concrets (art. 149, al. 1, p. 2 de la Constitution).

A titre d’exemple on peut citer la décision No 8 du 27 juillet 1992, affaire
constitutionnelle 7/1992 (J.0. No 62/92), par laquelle la Cour constitutionnelle s’est
prononcée sur l'inconstitutionnalité du paragraphe 9 des Dispositions finales et
transitoires de la Loi sur les banques et les crédits interdisant notamment I'acces
aux organes dirigeants des banques a des personnes ayant occupé auparavant
certains postes électifs ou faisant partie des effectifs.

La Cour a noté que cette limitation est en contradiction avec I'art. 6, al. 2 de la
Constitution parce qu’elle est fondée sur des distinctions qui y sont mentionnées et
qui excluent la limitation des droits en matiére d’accés a de tels postes.

Par sa décision No 11 du 29 juillet 1992, affaire constitutionnelle No 18/92 (J.O.
No 64/92) la Cour a déclaré l'inconstitutionnalité du paragraphe 6 de la Loi
modifiant et complétant la Loi sur les pensions de retraite (J.O. No 52/1992) qui
porte création d’un nouvel article 10 «a». Le texte en question stipule que le temps
passé a un poste dirigeant au sein du personnel des partis et organisations
politiques visés dans le texte ne sera pas pris en considération pour I'ancienneté de
I'individu concerné.

La Cour a décidé que priver cette catégorie de citoyens de leurs droits
conformément a I'art. 51 de la Constitution est en contradiction avec l'art. 6, al. 2.
Il N’y a pas de fondement pour un traitement inégal des citoyens.

La Cour a affirmé ce principe constitutionnel aussi dans sa décision No 3 du 3
avril 1992, affaire constitutionnelle No 30/91 (J.O0. No 30/92). Elle a notamment
rejeté la requéte demandant I’établissement d’inconstitutionnalité du paragraphe 1
de la Loi modifiant et complétant la Loi sur le Conseil supréme judiciaire (J.O. No
106/91) ce paragraphe ayant abrogé I'al. 4 de I'art. 2 de cette loi lequel interdit aux
avocats en exercice d’étre élus au Conseil supréme judiciaire. La Cour a indiqué
«qu’on ne peut pas, aux termes d’une loi, établir des limitations fondées sur une
telle caractéristique professionnelle de la profession juridique» visant notamment la
distinction «d’éducation» de l'art.6, al. 2 de la Constitution.



La Cour a exprimé une position similaire aussi dans sa décision No 9 du 30
septembre 1994, affaire constitutionnelle No 11/94 (J.0. No 87/94). Par cette
décision la Cour a déclaré inconstitutionnel l'art. 16, al.4, p. 3 de la Loi sur le
pouvoir judiciaire (J.O. No 59/94) lequel stipule que I'exercice d’une profession libre
de la part des membres du Conseil supréme judiciaire est incompatible avec leur
statut.

C’est toujours en suivant le principe d’inadmissibilité de la limitation des droits,
fondée sur les distinctions énumeérées dans l'art. 6, al. 2 de la Constitution, que la
Cour constitutionnelle a prononcé sa décision No 12 du 4 juin 1998, affaire
constitutionnelle 13/98 (J.0. No 66/98), qui établit I'inconstitutionnalité de l'art. 1
de la Loi déclarant propriété de I'Etat les biens immobiliers des familles des anciens
rois Ferdinand et Boris et de leurs héritiers (J.O. No 305/47). Dans cette décision la
Cour exprime son avis gqu’il est inadmissible, du point de vue de la Constitution
actuellement en vigueur, de porter atteinte aux droits des individus, selon la
distinction de «condition personnelle» ou celle «d’origine».

Dans I'esprit de ce principe s’inscrit aussi la décision No 2 de la Cour du 21
janvier 1999, affaire constitutionnelle No 33/98 (J.O0. No 88/99). Dans cette
décision la Cour a prononcé l'inconstitutionnalité du paragraphe 1 des Dispositions
transitoires et finales de la Loi sur 'administration (J.O. No 108/98) qui interdit aux
personnes ayant exercé des fonctions de responsabilité au sein de I'appareil
politique et administratif du Parti communiste bulgare d’occuper de postes de
responsabilité au sein de I'administration pendant cing ans.

La Cour a signalé que le droit au travail, énoncé dans l'art. 48 de la
Constitution, est limité de fagon inadmissible sur la base de I'une des distinctions
visées a l'art. 6, al. 2 de la Constitution.

Le principe constitutionnel d’interdiction de la discrimination fondée sur les
distinctions visée dans l'art. 6, al. 2 de la Constitution est pris en considération par
la Cour constitutionnelle aussi dans I'exercice des compétences qui lui sont
attribuées aux termes de I'art. 149, al. 1, p. 4 de la Constitution. Par sa décision No
2 du 18 février 1998, affaire constitutionnelle No 15/97 (J.0. N022/98) la Cour s’est
prononcée sur la conformité a la Constitution de la Convention cadre pour la
protection des minorités nationales. La Cour a statué que cette Convention est tout
a fait conforme aux principes constitutionnels fondamentaux et en particulier a la
disposition de I'art. 6, al. 2 de la Constitution portant sur la limitation des droits des
citoyens sur la base des distinctions de race, de religion, de nationalité et
d’appartenance ethnique.

L’autre principe constitutionnel d’'importance, découlant de l'art. 6, al. 2 de la
Constitution, selon lequel la Ilimitation Iégitime des droits des citoyens et
I’établissement de différences dans le régime juridique, sur la base des distinctions
autres que celles visées dans l'art. 6, al. 2, sont constitutionnellement admissibles,
est également appliqué dans nombre de décisions de la Cour constitutionnelle.

A titre d’exemple on peut citer la décision No 1du 11 février 1993, affaire
constitutionnelle No 32/92, (J.0. No 14/93), par laquelle la Cour a statué que la Loi
sur l'application provisoire de certaines exigences complémentaires concernant des
membres des directions des organisations scientifiques et de la Haute commission
d’attestation (J.O. No 104/92) n’est pas contraire a la Constitution parce que les



distinctions, visées dans l'art. 6,al. de la Constitution, sont exhaustivement
énumérées alors que la limitation des droits, sur la base d’autres distinctions, est
constitutionnellement admissible. Ainsi par exemple le principe du
professionnalisme, visé dans la loi en question, n’est pas cité dans l'art. 6, al. 2 de
la Constitution.

Par sa décision No 1 du 16 janvier 1997, affaire constitutionnelle No 27/96,
(J.0. No 9/97), la Cour a rejeté la requéte demandant ['établissement
d’inconstitutionnalité du paragraphe 1 et du paragraphe 2 de la Loi modifiant et
complétant la Loi sur la protection des dépdts et des comptes en banques de
commerce pour lesquelles la Banque Nationale Bulgare a demandé l'ouverture
d’'une procédure de déclaration en faillite (J.0. No 90/96). La Cour a noté que la
protection inégale, des déposants de la part de I'Etat, dépasse, dans ce cas, la
question de I'inadmissibilité du traitement inégal des citoyens, découlant de l'art. 6,
al. 2 de la Constitution.

La Cour a utilisé la méme approche dans sa décision No 18 du 14 novembre
1997, affaire constitutionnelle No 12/97, (J.O0. No 110/97). Par cette décision la
Cour a rejeté la demande d’inconstitutionnalité du texte de l'art. 9, al. 1, p. 1 de la
Loi sur les banques (J.0. No 52/97).

La Cour a considéré que l'exigence a I'égard des membres du conseil
d’administration et du conseil des directeurs d’avoir fait des études supérieures en
droit ou économie n’est pas une discrimination inadmissible aux termes de I'at. 6,
al. 2 parce que cette exigence de la loi ne figure pas parmi les distinctions, visées
dans cet article.

Les exemples, cités de la pratique de la Cour constitutionnelle, qui devient, il
faut le dire, pratique courante, témoigne clairement du réle que la Cour
constitutionnelle joue en matiére de protection des droits des citoyens contre des
dispositions de loi discriminatoires.



APMEHUASA

B. OraHecsiH

3amectuTens lNpeacepatend
KoHcTuTyunoHHoro Cyaa
Pecnybnnkun ApMmeHuns

HekoTopblie BONpocbl MMNJieMeHTayumu EBponeMckoi KOHBEHUUM
O nNnpaBax yenoBeka B Pecny6nunke ApMmeHusn

25 gHBapsa 2001r. Pecnybnuka ApMeHus, crtaB uneHom CoseTa Esponsbl,
obs3anacb NPUHATL NPUHLMIN BEPXOBEHCTBA Mpasa.

Kak nssectHo, KoHBeEHUMS O 3aluMTe NpaB 4yesioBeKa M OCHOBHbIX cBoboa 1950r.
OT APYrUX aHanorm4yHbIX MeXAYHapoAHbIX AOroBOPOB M COrnaweHun OT/In4YaeTcs
TEM, 4YTO AN rapaHTMpoBaHMA  UCNoONHeHUs  obsa3aTenbCTB  rocynapcTs,
npenycMoTpeHHbIX KOHBEHUMENn M MNpOTOKOSAMWU K HEW, AENCTBYEeT crneuwnasnbHas
HaA30pHas cuctema B nuue EBponenckoro cyaa no npasaM 4yesnoseka u KomuteTa
MuHncTpos CoseTa EBponbl.

EBponenckasi KOHBEHUMS O MpaBax 4enoBeka MMeeT, obpa3HO roBops, “CBOW
cobcTtBeHHbIN” cyn. B cBoe BpeMsa o KoOHBeHUMM, nexawen B ocHoBe 3Toro Cyaa wm
ero AeATesIbHOCTU, AOCTAaTOYHO ONTUMUCTUYECKN BbiCKa3ancsa YUHCTOH Yepuunnb. 17
aBrycrta 1949r. oH, kak npepacrtaButenb CoeanmHeHHoro KoponeBcTBa, Ha MepBOM
3acepaHmnm CosewlaTtenbHoro KoHrpecca Coseta Esponbl 3aaBun: “Kak Tonbko 6yayTt
CornacoBaHbl OCHOBbI MpaB 4YesioBeka — B AyxXe peleHnin, npuHaTbix OpraHm3aunen
O6beanHeHHbIX Haunim B XeHeBe, HO, 9 yBepeH, B ropa3ago 6onee kpaTtkon dopme,
— HajeeMmcs, ypacTca co3gaTtb EBponenckuii cyn, B paMkKax KOTOpoOro Agena o
HapyLlweHUn 3TUX nNpasB B HaweMm coobuectese M3 12 cTpaH MOXHO 6yaeT BbIHOCUTb
Ha CyA UMBUIN30BaHHOro mmpa“l.

S yBepeH, 4To a(p(PeKTMBHOCTb EBpOMEncKon KOHBEHLUMM O NpaBax 4vesioBeka u
EBponenckoro cyaa y MHOrMx COMHEeHUs He Bbi3blBaeT.

Kak nokasann uccnenoBaHUs onbiTa APYrux rocyaapcrs, A0 NMPUCOEANHEHUS K
ynomMsHyTon  KOHBEHUMWM  XKenaTenbHO  MpOBecTM B CTpaHe  HeKoTopble
OpraHn3auMoHHO-MOArOTOBUTENIbHbIE paboThl.

HakaHyHe paTtudukaumm KoHBeHUMM B Hawen pecnybnuke yxe 6bian
onybnnkoBaHbl KoHBeHUMS M MPOTOKOSbI K HEelM Ha apMSHCKOM Si3blke WU po34aHbl
CyabsiM, TMpOKypopaMm, ajBokaTaMmM, a Takxe paboTHMKaM 3aKoHOAATESIbHOM W
ncnosHuTenbHon cdep. Ha apMsIHCKOM 43blke u3gaHbl Takxe Pernament
EBponenckoro cyaa no npaBaM 4yesioBeKa W ero peweHus. MNMpu coaencTBumM Hawwmnx
WHOCTPaHHbIX Kofner Ans cyaen, NpoKypopoB W aABoKaTtoB pecnybnnkm 6binu



OpraHuU3oBaHbl CEMUHapPbl, B KOTOPbIX MPUHSANN y4dacTue TakXe CyAbu W 3KCNepThbl
EBponenckoro cyna no npasam yenoBeka.

MOXHO cKasaTb, 4YTO, C TOYKM 3peHus OCBeLOMJEHHOCTW, Hawa pecnybnuka
AENCTBUTENbHO roToBa K UCMNO/IHEHNO KOHBEHLUMN.

Mpexae 4yeM roBopuUTb O HEKOTOPbLIX BOMPOCax, CBA3@HHbLIX C MMMJeMeHTaunemn
EBponenckon KOHBEHUMM O nMpaBax 4yenoseka, S XxoTen 6bl chneymanbHO
OCTaHOBUTbLCHA Ha nocTaHoBsieHUn KoHcTuTyumoHHoro Cypa Pecnybninkm ApMmeHus
OTHOCUTEeNbHO KOHBEHUMM, MNOTOMY 4YTO, MO MOEMY MHEHWUIKD, Pa3bACHEHUA W
aHanu3bl, Haweawmne MecTo B noctaHoBneHnn KoHcTuTyumoHHoro Cyaa Pecny6nmku
ApMeHUs, — cepbe3Hble apryMeHTbl, MMellune TeopeTnyeckoe W MpaKTUuyeckoe
3HayeHne, UM MoryT OblITb NONE3Hbl JiNLAM, 3aHMMalLWKMMCS  BOMNpocamu
mMmniemeHtTaumm KoHBeHUUUN.

KOHCTUTYUMOHHBbIM Cya B CBOEeM nMoOCTaHoBAeHuun oT 22 deBpana 2002r.,
paccMaTpuBas BOMPOC O COOTBETCTBMU 3aKpenneHHbIX B KOHBEHUMM O 3aliuTe npas
yenoBeka W OCHOBHbIX cBoboa 1950r. m B npotokonax K Hen N 1, 4 n 7
ob6a3atenbctB KOHCTUTYUMN PA, KOHCTaTUpOBan uUMewLlme, Ha MOW B3rnsi4, BaXxHoe
3HayeHune cneayrume UCXoaHble NOSIOXKEHUS:

1. KoHBeHumss oT 4 HoaAbps 1950r. npu3BaHa 3aWNTUTb OT OpPraHoB
rocyAapCTBEHHOM BAACTU NnL M obuleCTBEHHble OpraHM3auunn, YTo ABAsSeTCsS O4HUM
M3 BaXHbIX CBOMCTB MNpaBOBOro rocyAapCTBa, 3aKpernjieHHbIX B CcTatbe 1
KoHcTuTyunmn Pecnybnnkmn ApMeHunsi. KOHBEHLUMS M NPOTOKOJIbl OCHOBAHbl Ha TaKMX
npaeax W Mepwuiax, KOTOpble CO3BYYHbl AyXy W 6ykBe rapaHTUPOBAHHbIX
KoHcTuTyunen Pecnybnmku ApMEeHUS W YHUBEpCanbHbIMU  MeXAYHapOAHbIMU
aAorosopaMun Pecnybnmkn ApMeHUs npaB M OCHOBHbIX CBO6OA YenioBeka.

2. B cuny ctaten 4 KoHcTutyumm PA rocynapctBo 06s3aHO 3aluumwiaTb npasa U
cBoboabl uyenoBeka, a TaKXe WX BO3MOXHble OrpaHWYeHUs OCYyLeCTBAATbL B
COOTBETCTBUM C HOPMAaMM U NPUHLMNAMU MeXAYHapOoAHOro rnpasa.

3. MNepeuncneHHble B KoHcTuTyumm PA npaBa v cBo60Abl HE MOryT CUYMTaTbCS
ncyepnbIBaOWMMM, T.K. YeoBEK U rpaXxXaaHWH MOryT UMeTb Apyrue obuwensBecTHble
npasa n csoboabl; 3T0, B 0C06eHHOCTN, 06yCNoB/eHO TeM, YTO HOPMbl KOHCTUTYUNMU
PA oTHocuTenbHO npaB W cBobo4 4enoBeka WMeKT He 3anpewarwwun, a
yNOJIHOMOYMBAOLLNIA XapaKTep.

4. HecMoTps Ha TO, 4YTO psa npas wn cBoboa, Haweawmx MecTto B
paccmaTpmBaeMon KOHBeHUMM W MPOTOKOMaX, HENOCPeACTBEHHO He 3aKpernfeHbl B
KoHcTuTyunn PA (HanpuMmep, 3akpensieHHoe B ctaTbe 34 KoHBeHUMM npaBo nuuy um
0bLWecTBEeHHbIX OpraHn3aunn obpawaTtbCs B MeXAYHapOAHbIM CyA 3a 3alMUTON CBOUX
npas u cesobos He MMeeT aHanorMYHom Hopmbl B KoHCTUTyumm PA), TeM He MeHee
3HauMTeNbHasa YacTb 3aKpenseHHblX B KoHBeHUMM n npotokonax K HeM N 1, 4 n 7
npae wn cBoboa B coAepXaTesibHOM nMfaHe Cco3By4YyHa npasaM wu ceoboaam,
3aKpensieHHbIM B APYruMX AeNCTBYIOWUX MeXAyHapoAHbIX AOKYMeHTaX C yyacTuem
PA, B yacTHoCTM B MexAyHapo4HOM MaKTe O rpa)XAaHCKMX U MONUTUYECKMX MpaBax
1966 r. n npoTokoNnax K HeMy, Kak U B MexayHapoAHOM nakte 06 3KOHOMUYECKUX,
coumanbHbIX W KYNbTYpHbIX npasax 1966 r. CnepoBaTenbHO, NpeayCMOTpPEHHble
EBponenckon KOHBEHUMEN U NPOTOKOAAMU K HeN obs3aTenbCTBa B acrekTe npas u
cBobos u4enoBeka M rpaxzaHuwHa, a TakXe WX BO3MOXHble OrpaHuyeHus Ans



ApMeHUN yxe uMelT o06a3aTenbHY HPpUAMYECKYKD CUy He3aBuUCMMO OT TOro,
patudunumnpyet MNMapnameHT KOHBEHUMIO WU HET.

5. Uenn vnm npuHUMnbl 3awWwnTbl 3akpenneHHblXx B KoHBeHUMM M npoToKonax
npas wun cBoboa 4yenoBeka B OCHOBHOM CO3BYYHbl UefsM M npuvHUMNIAM
npeaycMoTpeHHbIX KoHCcTuTyumen PA  HOPM U MOJIOXKEHWUN, peryanpytowmx
OAHOPOAHbIE NpaBOOTHOWeEHUA. B TO e BpeMda Mexay HopMmamu KoHBeHUMU U
HopMaMu KoHCTUTyuum PA mnMeroTca onpeaeneHHble pasnmynsa Kak C TOYKU 3peHunsd
dopMynuMpoBkM, Tak W B coAepxaTenbHOM rmiaHe. OAHaKo 3TU pasnnuns He
HanpaBNeHbl Ha UeneBOe OrpaHuyeHuve npas W CcBob6OA MU, HaXoASAWMXCS B
npasomoumn PA. CylWHOCTb pas3nmumsa 3ak/4yaeTca B TOM, UYTO KOHBEHUMOHHbIE
HOpPMbl 3awwmMwatoT npasa u ceoboabl yenoseka B 6osiee WKMPOKOM 0b6beMe, 4yeM
CooTBeTCTBYOWME HOpMbI KOHCTUTYUUn PA.

[lymato, 4To BaXHOCTb peweHuss KoHcTtutyumoHHoro Cyaa PA obycnosneHa He
TO/IbKO T€M, YTO OHO MOXET CTaTb AN CyAen yKasaTesieM Nnpu pacCMOTPEHUU Aen
OTHOCUTENbHO 3awuTbl NpaB W cBoboa, npeaycMoOTpeHHbIX EBponenckon
KOHBEHLMEN O NpaBax 4YenoBeKka, HO U TeM, YUTO OHO COAEPXMUT Ccepbe3Hble NCXOAHbIE
npaBOBble YCTaHOBKW [AJ19 PaCCMOTPEHUA U peLlleHuna nenl, COoNnpuKacarwmxcsa C
npaBaMn, NpeayCMOTPEHHbIMU B APYTUX MEeXAYHAPOAHbIX AOKYMEHTAX OTHOCUTENIbHO
npas 4yesioBeKa.

Pecnybnnka ApMeHuss nocne patudukaumm KoHBeHUMM ansa obecnedveHuns ee
WUCMOSIHEHNS AO0/MKHA Oblna npeanpuHATb psag NpakTUYeCcKMX wWwaros, B TOM yucne:
npeanoXnTb Tpex KaHAMAaToB B CcyAbu EBponenckoro cypa, oAWMH M3 KOTOPbIX
AoMKeH 6bin 6bITb HAa3HaYeH CyAben; Ha3HAYMTb MOJIHOMOYHOrO NpeacTaBuTens Ans
KoopAMHauMM CBOEN [AesiTeNbHOCTM C EBponenckum cyaom v chopMmpoBaTb €ro
annapaT; pewwnTb BOMPOC areHTa; MpoBecTU cepbe3Hble paboTbl MO NpUBEAEHMUIO
3akoHogaTtenbCTBa pecnybnnkm B cooTBeTcTBMEe C  TpeboBaHMAMKM  3TOro
MeXAyHapoAHOro AOKYMEeHTa, a TaKXe MNPUHATb Mepbl ANS MOBbIWEHUS YPOBHS
Hay4yHOW NoAroToBkuM cyaen Pecnybnmkm ApMeHMs No BOMpoOCaM MeXAyHapoAHOro
npaBa W KOHCTUTYUMOHHOro npasa, 4YTobbl OHWM MOIMMN OPMEHTUPOBATLCS W
peann3osBbiBaTb MNON0XeHUsa KOHBeHuMU, B TOM 4uC/e yuyuTbiBasg npeueseHTHoe
3Ha4yeHune pelleHun EBponenckoro cyaa.

Mocne patudukaumm KoHBeHUMM npowsio yxe 10 mecsaueB, HO, HACKOJIbKO S
OCBEAOMNEH, A0 CUX TMOop ewe Jaxe He npeanoXeHbl KaHAWAATbl B CyAbM
EBponenckoro cyaa.

HapewcCb, 4TO, XOTb M C OMNO34aHWEM, BCe-TakM pEeLNTCAa BOMNPOC HasHayeHus
BbllEeyKa3aHHbIX JAO/MKHOCTHbLIX fnu. Tpebyetcs 6onee cepbe3Has pabota no
npuBedeHUo 3akoHoAaTenbCTBa pecnybsinkn B COOTBETCTBME C TpeboBaHMAMMU
KoHBeHUUN.

Ana nmnneMeHTaumm EBpONENCKOM KOHBEHUWMM O MpaBax 4vesioBeka Heobxoammo
OCYLLEeCTBUTb psia MeponpuaTUA HOPMaTUMBHOMO MPaBOBOr0 XapakTepa, MMeLWmX
nepBoCTENEHHOE 3HaYeHMe.

B pecnybnuke ponxkHa 6biTb co3gaHa Heobxoammas 3akoHopaTenbHas 6asa ang
obecneyeHns NCNonHeHUs peweHnit EBponenckoro cyga no npaeBaM yenoBeka.

B 4yactHoCcTM, HeobxoamMo B 3akoHogaTenbcTBe Pecnybnukn ApMeHus
npeaycMoTpeTb MNopsAoK onaatbl CyMMbl, nNpeaocTaBneHHon EBponenckuMm cyaom
noTepresllen CTOPOHe B KayecTBe CrNpaBeanMBOro BO3MELWEHWUS U YyKa3aHHOMW B



peweHunn Cypa. [Anga paspelieHnsa 3Toro Bonpoca, no-snanMmomy, byaet Heob6xoanmo
NMPUHATb CneuMasnbHbIA 3aKOH, KOTOPbI YCTaHOBWUT MOPSAOK oOnaaTtbl CYyMMbl,
npefocTaBfieHHOM B KayecTBe CrpaBeasiMBOro BO3MeELEeHMS Ha OCHOBE peLueHus
EBponenckoro cyga, a TakXke Ha OCHOBe cornaweHus, AOCTUMHYTOro nocpeacTBOM
APYXXEeCKOro yperynmpoBaHusi. DTOT 3aKOH [AO/DKEH pelnTb Takue BOMpPOChbl, Kak:
KTO AO/IXEH NpeaoCcTaBuTb (PMHAHCOBbIE CPeACTBa 4151 BO3MeELLeHUs, onnaTta A0J/KHa
OCYLLECTBAATLCA HANIMYHBIMU UMW MO MEPEYNUCNIEHNIO, B KAKMX C/Iy4asiX M Ha Kakux
OCHOBaHMAX MOXHO BO36yamMTb O06paTHbIM WCK NpOTUB Tex cregoBaTenen,
NPOKYPOPOB U CyAel, KOTOpble BUHOBHbI B MPUYMHEHMN yepba?

Ana nmnneMeHTaumm EBpONENCKOM KOHBEHUWMM O NpaBax 4vesioBeka Heobxoammo
nepecMoTpeTb MpoueccyasnbHOe 3aKoHOAAaTeNbCTBO pecnybsmMkn C y4dyeTOM TOro,
4TObbl HalKM cyabl NOAY4YUAM BO3MOXHOCTb MepecMaTpuBaTb Te gefna, B CBSA3U C
KOoTopbiMM EBponenckmnii cyn BblHECET CBOE peweHne. HeobxoaAMMOCTb 3TOro
obycnoBneHa TeM, 4YTO 4acTO COBEpLUEHHOE MO OTHOWEHMI K noTeprnesweMy
npaBoHapylweHue, Mno CYLWHOCTU, $BMSETCA TaKOBbIM, 4YTO BOCCTaHOBNEHME
HapyLWeHHOro npaea sunua TOSIbKO NpeaocTaB/ieHUMeM cnpaBensiMBoOro BO3MeELLEeHUS
HeAOCTAaTOYHO. YuuTbiBas noaobHble  ciydan, ANS  UCMNOSIHEHUSA  pelleHus
EBponeinckoro cyna Heobxoanmo, 4yTOObI BHYTpPUrocyaapcTBeHHOE
3aKoHO4aTeNbCTBO rOCyAapcCTBa-oTBETUMKA MNpeaycMoTpeno o0cobbii nopsaok, C
NMOMOLLbID KOTOpOro 6yaeTr BO3MOXHO BOCCTAaHOBUTb MOJIOXKEHUE, MMetlolee MecTo A0
npaBoOHapyLUeHNS.

Mexay TeM, HeCMOTps Ha To 06CToATeNnbCTBO, YTO KOHBEHUMS NpsAMO He ob6sa3yeT
CTOPOHDI npenycMoTpeTb BO BHYTPUIrocyaapCTBEHHOM 3aKoHo4aTeNbCTBE
3aKoHoAaTesIbHble OCHOBbI NepecMoTpa gena v Bo30bHOBMeHUA Npou3BOACTBa, BCe
Xe, KaK MnoKa3biBaeT MpakKTuKa, Haanyme TaKuMX OCHOBaHMIM B HaLUMOHaNbHOM
3aKkoHozaTenbCTBe He0bX0aMMO.

Ona peweHunsa aton 3agaum Komutet mnuHuctpos Coseta EBponbl 19 gaHBaps 2000
r.  MpuWHAA  peKoMeHZauut no  nepecMoTpy WM BO30OOHOBNEHMIO  Ha
BHYTPUIrOoCyapCTBEHHOM YPOBHE Aes Ha OCHOBaHWM pelleHuin EBponenckoro cyaa.

B pekoMeHAaumn oTMeYeHO, YTO rocyaapcrBa-yvyacTHMkM KoHBEeHUMU AOSKHbI B
CBOMX BHYTPUroCyAapCTBEHHbIX MPaBOBbIX CMCTEMax obecrneynTb COOTBETCTBYHOLWME
BO3MOXHOCTM nepecMoTpa Aena, BKA4yas BO30OHOBAEHMS MpPOM3BOACTBaA B Tex
OTAENbHbIX Cry4dasx, Korga EBpoOnenckuii cyn npulien K 3aK/l4YeHUI0, YTO MMeno
MeCTOo HapyweHne KoHBeHLUUM.

B cBA3n C 3TMM BonpocoMm EBponenckuMn cya B CBOEeM peweHun no aeny
“Manamuxanonynoc npotue [peunn” ot 31 okTa6bpa 1995 r. oTmeTmn, uTO
“peweHne, kotopbiM Cya npu3Han, 4YTO MMENI0 MeCcTo HapylweHue, obssyeT
rocynapCTBO-0TBETUMKA YCTPAaHUTb HapylleHne U KOMNEeHCUPOBaATb ero nocnencTeus
BOCCT@HOB/IEHNEM MOJIOXKEHUS, UMEIOLWEro MecTo A0 HapyLlweHunsa”.

Pan rocypapctB-yneHoB CoeTa EBponbl  yXe NpUHSAAWM  cheuuanbHoe
3aKOHOAATeNbCTBO, MpeaycMaTpuBalrowlee BO3MOXHOCTb NepecMoTpa Aena U
BO306HOB/IEHNS NPOM3BOACTBA Ha OCHOBEe pelleHnsa EBponenckoro cyaa. 3Ta 3ajava
AO0J/KHa 6bITb pa3spelleHa 1 B Hawen pecnybnuke.

HeobxoauMocTb nepecmoTpa gena ocobeHHO BaxHa B Tex cCiydasaX, Koraa
noTepresLwas CTOpoHa M nocsie NpuUHATUA pewweHnsa CyaoM nNpoaoskaeT, BCneacTeme
ocrapmBaeMblX BHYTPUIOCYAAPCTBEHHbIX PpeleHnn, HecTu cepbe3Hble YObITKU,



WUCNbITbIBaTb  OTpuUaTesibHOE  BO3AENCTBME, KOTOpble He  KOMMEeHCUPYHTCH
cnpaBei/iMBbIM BO3MeWeHneM W MoryT ObiTb Yyna)eHbl TOJSIbKO MNOCPeACTBOM
nepecMoTpa gena n BO306HOBNEHUSA MPOU3BOACTBA. DTO MOXET OTHOCUTLCH K TEM
nvuaMm, KoTopble MpuUroBopeHbl K A0JIFOCPOYHOMY  3aKJ/IOYEHUID U KOTOpble
HaxoasaTcs B THOpbMe B TO BpeMsl, koraa EBponenckun cyn paccMmaTpusaeT aeno
OTHOCUTENIbHO HWUX. DTO MOXET OTHOCUTbLCA M K TeM C/flydasdMm, Korga, Hanpumep,
NLO HecrnpaBeanMBO JINWNAOCL HEKOTOPbIX FPaXAaHCKMX U NOAUTUYECKUX NpaB, B
YaCTHOCTU He rMpu3HaeTCcsa ero npaBoOCNOCOOHOCTbL M MPaBOCYbBLEKTHOCTb, UL
06bsABNEHO HeaeecrnocobHbIM WAKM €My 3anpeweHO 3aHUMMaTbCs MNOSINTUYECKOM
AeATeNbHOCTbIO M T.4. TO eCTb HanMuo npaMasd rMpuYMHHAA CBA3b  MexXay
NnpuU3HaHHbIM  peweHnem Cyaa npaBoOHapyweHMeM U MpoAOo/IKaLWMMUCS
oTpuuaTenbHbIMU MOCNEACTBUSAMMK MO OTHOLLUEHUIO K MOoTepresBLlen CTOPOHe.

Bo3obHoBNeHMe Npon3BOACTBA, Kak NpaBuio, UMeeT MecTo, koraa EBponenckum
Cy4 NOCTAHOBJISAET, YTO peleHMe HauMOoHalbHOro cyAa OTHOCUTENIbHO OCYXAEHWUS
nvua npuHATO: 1) ¢ HapyweHneM EBponenckom KOHBEHUMU MU NPOTOKOSIOB K HEW;
2) ecnu HapyleHue CBOMM XapaKTepOM W TSXeCTbl Bbl3blBAa€T OCHOBaTesSbHble
COMHEHMS B BUHOBHOCTM nuua; 3) ywepbHble nocneactBus 3TOM0 HapyleHus He
KOMMEeHCMPOBaHbl OMNJAaToOM CrnpaBeasiMBOro BO3MelleHus; 4) npoaoskatoueecs
npaBoHapyLlweHue MoxeT  6bITb NMPUOCTAHOBNEHO  TOJIbKO nocpeacTBOM
BO306HOB/IEHNS NPOM3BOACTBA AAHHOMO Yrosl0BHOIMo Aena.

NMpuMepoM CKaszaHHOMY MOXET CAYXWTb paccMOTpeHHoe EBponenckum cygom 1
okTa6pa 1982 r. geno “Mupcak npotme benbrun”. Mo gaHHomy aeny Cya pewwwun,
4yTO MMesi0  MeCTO  HapyweHue  npuHumna  6ecnpucTpacTHOCTM  CyAdbM,
npeaycMoTpeHHoro cratben 6 KoHBeHumu. 10 AaHHOMY Aeny OAHO M TO Xe NUUOo
BbICTYNMNO B KayecTBe MpoOKypopa, a NoTOM MNpu pacCMOTpeHWn pena B cyde — B
KayecTBe npeacepatens cyga. AnennsumoHHbin Cya benbrum, nNpuHSAB 3a OCHOBY
pelweHne EBponenckoro cyaa, oTMeHun peweHue Cyaa npUCsXHbIX U nepeaan Aeno
Ha paccCMOTpeHune Apyroro cyaa.

B YronosHo-npoueccyanbHOM koaekce Pecnybnuku ApMeHMs MMeeTcsl CTaTbs O
BO306HOB/IEHNM NMPOM3BOACTBA Aena. IDTo ctaTtbsa 408, KoTOpas, 0AHaKo, HyXxaaeTcs
B peAaKTUpOBaHUN.

CornacHo cTtatbe 408 YronoBHo-npoueccyanbHOro kKoaekca Pecnybnunku
ApMeHus, nena BO306HOBNSAIOTCS B pe3yfibTaTe BHOBb OTKPbIBLLUMXCS 06CTOATENbCTB.

Ecnn yronosHo-npoueccyanbHOe 3akoHoAaTeNbCTBO PA cuMTaeT OCHOBaHMEM ANS
BO306HOBMEHNA Jena Hanuume TOJNIbKO BHOBb OTKPbIBLUIMXCSA O6CTOATENbCTB, TO
cornacHo crtaTtbe 4 [llpotokona N 7 K KoHBeHUUM nepecMoTp Aefla MOXET MMETb
MEeCTO B COOTBETCTBMM C 3aKOHOM W YrosioBHbIM CyAOMNpPOM3BOACTBOM [AAHHOIO
rocygapcrea, ecim CTalM U3BECTHbl HOBble WAM  BHOBb  OTKpPbIBLUMECS
obcTosaTeNnbCTBA WUAM B MNpouecce NpeawecTBYOWero pacCMOTpeHUss UMenn MecTo
CYLleCTBEHHbIEe HEeAOCTaTKMU, KOTOpPble MOI/IN MOB/AUATbL HA ero pesynbTarT.

Takum obpa3oM, cornacHo crtatbe 4 lpoTtokona N 7 K EBponenckon KOHBEHUUN,
OCHOBaHMEeM 459 nepecMoTpa Jefla CYMTaeTCs Hanuume He TOoNAbKO BHOBb
OTKPbIBLUMXCSA OB6CTOATENbCTB, HO W BO3HWKHOBEHME HOBbIX 06CTOATENnbLCTB. ECTb
cepbé3Hoe pasnuume Mexay 3TUMU ABYMA MNOHATUAMU. BHOBb OTKpbIBLUMECS
obcTtoaTenbCctBa — 3TO Te o06CTOATEeNbCTBa, KOTOpble CyWecTBOBaiM B MOMEHT
BblHECEHMUSA nNpuUrosopa, HO He 6bINM M3BECTHbl cyay. Mexay TeM HOBble



obcTosATENBbCTBA OTKPbLIBAOTCS MOCAE BblHECEHMS OKOHYaTeNbHOro NpuMrosopa cyaa.
PeweHne EBponenickoro cyaa — HoBoe obcrosatenbctBo. CnegoBaTenbHo,
3akoHogaTenbCTBO PA A0/MKHO 6biTb M3MEHEHO, U UM AO0/MKHO 6biTb YCTaHOBNEHO,
YTO OCHOBaHMEM Anst BO306HOBMEHMS NPOM3BOACTBA Aefla MOTryT C/TYXUTb HE TOJSIbKO
BHOBb OTKpbIBLINECS 06CTOATENBbCTBA, HO M HOBble 06CTOATENbLCTBA.

Ana  wuMmnnemeHTaumn EBponenckon KOHBEHUMM O MNpaBax 4yenoBeka W
NMPOTOKO/IOB, AyMal, BaXKHOE 3Ha4YeHMe MMEeEeT TakKXe BOMpPOC B3aMMOOTHOLLUEHWN
EBponenckoro cyga WM HauMOHaANbHbIX CyAOB rOCYyAapCTB-YYacTHUKOB. BaXHOCTb
3TOro Bonpoca obycnoBneHa, O0COBeHHO, npeuefeHTHbIM 3HauYeHMEM peLleHni
EBponenckoro cyaa no npaBaM 4enoBeka. KOHEYHO, wCCnefoBaHMA B 3TOM
HanpaBneHMn BpSA NN NpuBEeAYT K paBHOMPUEMIEMbIM A1 BCEX peLeHUsM.
OpHako, agymato, B o6ueM 3T B3aMMOOTHOLWIEHUS AOIKHbI KBanudmumpoBaTbCsa Kak
nMeruwme KoopanHaumMoHHbIM xapakTtep. MNoaobHbi noaxoa obycnoBneH TeM, 4To, C
OAHOW CTOpPOHbI, pelweHns EBponenckoro cyaa WMeT HaArocyaapCTBEHHbIN
XapakTtep, a, C APYron — HauMOHaNbHble CyAbl B OCYLWECTB/IEHUM CBOMX (DYHKLUN
HEe3aBMCUMbl Aa)ke OT CBOMX roCyAapCTBEHHbIX OpraHoB. 10 3TOMy Cny4dard MOXHO
CKasaTb, 4YTO peweHuns EBponenckoro cyga wuMelT o06s3aTenbHY puUanyecKyto
CUny AN rocyaapcrtBa, a ANns BHYTPUIOCYAapCTBEHHbIX CyAOB WMeT cyrybo
npeueaeHTHoe 3HavyeHne. A OTBET Ha BOMpoC, 06s3aHbl M BHYTPUroCcyaapCTBEHHbIE
CyAbl cneposaTb npeueaeHTHOMY npaBy EBponelickoro cyaa, MoxeT ©6biTb
cneayowmm: x0T He npeanycMoTpeHa npsmas 0653aHHOCTb
BHYTPUIrOCyAapCTBEHHbIX CYyAOB PYKOBOACTBOBATbCSA peleHnaMm Esponenckoro
CyAa, TeM He MeHee cfiefoBaHMe npeueaeHTHOMY MpaBy UCXOAUT M3 0683aHHOCTU
BHYTPUIrOCyAAapPCTBEHHbIX MPaBOMNPUMEHUTENbHbIX OPraHOB MPUMEHSTb MOJIOXEHUS
KoHBeHUUN.

B Bonpoce HenocpeACTBEHHOIO NMPUMEHEHUS MONOXKEHWUI, NPeaAyCMOTPEHHbIX He
TONbKO EBpOMEenckonm KOHBEHUMEN O nMpaBax 4YenoBeka, HO WU  ApyruMu
MeXAYHapOAHbIMU MPaBOBbIMU AOKYMEHTAMWN, CEPbE3HYI0 POSb UrpatoT cyabl obLien
topucankumm PA.

BaxxHon dyHKUMen cyaoB obwen puUcauKUMKM  ABNSeTCS  pa3pelleHune
npotmeopeuns Mexay KoHBeHumen wan  MexayHapoAHbIM  AOrOBOPOM U
HauMoHaNbHbIM 3aKOHOM. Hanuume Takoro npoTMBOpeYnsl, Mo CyTU, — Hanuuyue
cnopa, T.K. MpoTmBopeume MoXeT ObiTb Takxke Kaxywmmcsa. Cnopbl Takoro
XapaKTepa A0/KHbl 6bITb pa3peLueHbl TOIbKO CyA0M.

K coxaneHuto, B MpakTukKe Hawen pecnybnnkm yxe UMeeTCs OTK/IOHEeHue OT
3TOr0 BaXXHOro npuHuuna, kotopoe 66110 gonyweHo CoBeTOM npeacenartenen Cynos
PA.

CoBeT npepacenatenen cypos PA, B ocHoBe (OpMMPOBaHUA WU AeATENbHOCTU
KoToporo nexut 3akoH PA “O cyaoyctponcrtee” ot 18 utoHa 1998 r., ynonHOMOYeEH
OCYLLEeCTBNATb (PYHKUMIO OpraHM3auuMOHHO-KOHCYNbTaTUBHOIO Xapaktepa. bonee
TOro, B W3/IOXKEHHOM B CTaTbe 27 3akoHa CNMCKe ero MnoSIHOMOYMMA HET MNpSAMOro
YNOMWHAHNA O TOM, YTO OH MOXET MPOBEPSATb COOTBETCTBME 3aKOHOB W APYrux
HOPMaTUBHbIX aKTOB MeXAYHapoAHbIM A0orosopam, paTMULMPOBAHHbIM
Pecnybnukon ApMeHus, U Mo 3TOMY BOMPOCY MpPUHMMaTb 3akKal4veHune. Bonpekwu
3TOoMy obcTtosiTtenbcTtBy, CoBeT npeacenatenen cymos PA B cBoeM peweHun N 20



(nyHKT 4) oT 12 deBpana 2000 r. npuwen K TakKOMy 3aK/lOYEHUIO, KOTOpOe,
HEeCMOTpPS Ha BaXXHOCTb, BbIXOAUT 3@ paMKWM €ro NnosIHOMOYUNA.

Cuntato uenecoobpasHbiM U3M0XKUTb TEKCT MNYHKTa 4 peweHus MOJSIHOCTbIO:
“CornacHo  4yactu 5 cratbu 6  KOHCTUTYyuuU Pecnybnnkn  ApMeHuUs
paTMdUUMPOBaHHbIE MeXAyHapoAHble AOroBOpbl — COCTaBHAs 4acTb MPaBOBOM
cuctembl PA. EC/IM B HUX YCTAHOB/EHbI UHbIE HOPMbI, YEM NPefyCMOTPEHO 3aKOHaMM,
TO TMPUMEHSAITCS HopMbl gorosopa”. 1 anpenda 1991r. Pecnybnuka ApMeHus
npucoeanHunacb K MNMakty “O rpa>xgaHCKnx u noamtnyecknx npasax”, NnyHKT 4 cT. 9
KOTOpOM yCTaHaBneaeT, 4to ntboe nnuo, nuweHHoe ceoboabl B pe3ynbTate apecTa
WNKW 3a4epXaHusa Noa CTpaxen, HaJeneHo npaBoOM pacCMOTPEHUs ero aena B cyae,
4yTOobbl 3TOT Cy4 MOr MOCMewHO MNPUHATL pelleHMe O 3aKOHHOCTWM apecta Wau
BbIHECTU pelueHne 06 ocBoboXAEHUN, €CNIN apecT HEe3aKOHHbIN.

Ncxoas n3s tpeboBaHuin Bbllweyka3zaHHOWM KoHBeHUun u cT. 39 KoHcTutyuun PA, B
yactu 5 ct. 137 YronosHoO-npoueccyanbHOro koaekca PA yCTaHOB/IeHO, 4TO
“peweHne cyga o Bblbope apecTta KakK cpeacTBa nNpeaoTBpalleHns MoXeT ObiTb
obxanosaHo B BbilwecToAwmMM cya”. OgHako 3TOT Xe Koaekc He yperynumposan
NopsAOK NPOBEPKN 3aKOHHOCTU M 06OCHOBAHHOCTU peweHnin AnennsumoHHOro cyaa
0 Bblbope apecTa Kak cpeAcCTBa npefoTBpalleHuns, 0 NMpoANeHUN CpoKa 3aAepXaHus
noa ctpaxen. CnepoBaTenbHO, B MNOAOOHbLIX cny4dasax peweHue AnennsiuMoHHOro
cyna MoxeT 6biTb obxanoBaHO B KaccauumoHHbIM cyn. [lanata no yrosioBHbIM WU
BOEHHbIM AenaM [Oo/HDKHA pacCcMOoTpeTb [Aeflo B COOTBETCTBUM C  MpaBuiamy,
YCTaHOBMIEHHbIMUK CT. 288 YrosnoBHO-MpoueccyanbHOro kogekca PA.

N3 cyTn npumBeAeHHOro peleHns He TpyaAHO AOoraZaTbCs, YTO MpaBO MPUHATUS
noao6bHOro pelleHnss MOXeT MMeTb TONbKO CyA, @ He OopraH, UMerLWwmnin NOIHOMOYNS
YMCTO OPraHM3auMOHHO-KOHCY/IbTAaTUBHOIO XapakTepa.

Cnepyowmn BONpoc, N0 KOTOPOMY XOTenocCb 6bl BbICKA3aTbCsA, — 3TO 3HAYEHME U
pOnb KOHCTUTYUMOHHbIX CyAOB B WMNeMeHTauunm EBpONenckom KOHBEHUUKU O
npaBax yenoseka.

Hapetcb B xo4e 3TOro ceMmHapa HamTu OTBET Ha 3TOT BOMpoc. M3BeCTHO, 4To
KOHCTUTYUMOHHbIE CyAbl OTAE/IbHbIX CTpaH, B 0CO6EHHOCTU KOHCTUTYLMUOHHbIE CyAbl
HOBbIX [JEeMOKpaTU4YeCcKux CTpaH, CTpeMaTca B 3TOM  BOMpocCe MNposABUTb
onpeneneHHy akTMBHOCTb, YTO, HA MOW B3rns4, 6onble genaetca ansa Toro, 4tobbl
noavYepKHYTb UX NepeafoBY0 MO3ULMIO.

[ymato, 4TO B 2TOM BOMpoOcCe XenatesbHO, 4TOobbl Hawa pecnybnnka nposiBuna
cbanaHcmpoBaHHbin noaxoa. CornacHo KoHctutyumm PA KoHBeHUMS SBRsieTcs
COCTaBHOW 4acTblo MNPaBOBOM CUCTEMbI CTpaHbl, OAHAKO OHA He SBASETCA 4acTblo
KOHCTUTYUMN, KaK 3TO MMeeT MeCTO B psje Apyrux ctpaH. A KOHCTUTYumnoHHbIn Cya
PA  ynosiHOMO4YeH NpoBepsTb COOTBETCTBME  HOPMATMBHbLIX aAKTOB  TOJIbKO
KOHCTUTYUMN, TO ecTb AN NMPOBEPKMU KOHCTUTYLMOHHOCTM fto6b0ro npaBoOBOro akTa
KOHCTUTYUMOHHbIM Cya PA B KayecTBe OCHOBbl AO/MKEH MNpUHUMaTb TOJIbKO
KOHCTUTYUMIO U HUKAKOW ApPYron aKT.

KOHCTUTYUMOHHBIN Cya PA B CBOMX pelleHUsAX HeCKONIbKO pa3 CCbliancsd Ha
EBponenckyro KOHBEHUMIO O MpaBax 4venoBeka, AyMat, OAHAKO, YTO 3TO Aenasnocb
He C uenbtdo O060CHOBAHUA  KOHCTUTYUMOHHOCTU WAW  HEKOHCTUTYLMOHHOCTMU
npoBepseMoro HauMoOHaNbHOrO HOPMaTMBHOIO aKTa, a C uenbtko rnybxe packpbiTb U
pPa3bsACHUTb MAEO00MMYECKY0 HanpaBAeHHOCTb U BHYTPEHHIOK NOMMKY coaepXaHus



nonoxenmnm KoHctutyumm PA. lMo-moemy, n KoHBeHUMS, N pelieHns EBponenckoro
cyna ana KoHctutyumoHHoro Cyaa PA AO/KHbI urpaTb Cyrybo CoAenCTBYIOLLYIO,
BCNOMOraTesibHyl poOJib, HO HWUKOrga He A[O0/KHbl 6blTb MpPaBOBOW OCHOBOW ANS
peleHnsa Bonpoca KOHCTUTYUMOHHOCTU HOPMATUBHOIO akTa.

K 3TOMy BOMPOCY HYXHO OTHOCUTbCSA MO-WHOMY, KOrAa pedb naeT o cygax obuien
opucamkummn. Hecmotpss Ha To, uTOo KoHCcTuUTyums PA He Hapenuna cyabl obuwen
OPUCOMKUMN  TMOJIHOMOYMSAMM MO  MpOBepKe  COOTBETCTBMS  3aKOHOB  PA
paTUdULUMPOBAHHbBIM MeXAyHapoAHbIM A0rosopam, oAHaKo OHMU, Kak
npaBonNpuUMeHUTeNbHbIE OpraHbl, 0653aHbl B CBOEN KaXAOAHEBHOW AesATEeNbHOCTU He
TONIbKO obecrneymBaTb NMpUMEHEeHMe NpPOTUBOPEeYaLUMX 3aKOHaM paTUPULMPOBAHHbLIX
MeXAyHapoAHbIX  OOroBopoB, HO W obecneumBaTb nNpuMeHeHne  noboro
paTUPUUMPOBAHHOIO  MEeXAyHapoAHOro A0roBopa, e€eCcnm jgaxe  KacaTesbHo
NPUMEHEHMS 3TOro AoroBopa HeT Kakoro-mbo NnpoTMBopeuuns.

N3yueHne cypebHoM npakTuku PA cBuaeTenbCTByeT, UTO cCyabl obwen
IOPUCOMKUMN OYEeHb peaKko CCblNakTca Ha EBpPOMEencKyld KOHBEHUMI0 O rMpaBax
yenoBeKka M NPOTOKOJIbl K HEN, @ TaKXe Ha pewweHns EBponenckoro cyaa, a B ciy4yae
CCbUJIKN JOIKHBbIM 06pa3oM He AaloT pa3bsCHeHUs eé Heo6XoAMMOCTH.

S MOry npuBecTu psZ KOHKPETHbIX MPUMEPOB 4718 AOKa3aTeslbCTBa CKAa3aHHOro
MHOIO, OAHAKO s He Jefnat 3TOro, Tak Kak 3TO ynyweHue HOCUT, Ha MOW B3rnsag,
BPEMEHHbIN XapakTep. MHorme cyabu rnoka eweé mnosHOUEeHHO He OBflagenn Hu
KoHBeHUMEN N MPOTOKOSAMMU K HEW, HWN pelleHnsMm EBponenckoro cyaa o npasax
yenoseka. Kak MHe npeacraBnseTcs, Te peakue CCblIJIKU, KOTopble AenalT CyabW,
UMelT uenbko 6onblie 3acTpaxoBaTb CO6CTBEHHble cyaebHble peleHus, 4em
caenaTtb nx 6onee 060CHOBAHHbIMU N APryMEeHTUPOBAHHbLIMU.
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The protection of fundamental rights by the Federal Constitutional
Court,
in particular, by way of a constitutional complaint

I. Different Ways of Ensuring the Protection of Fundamental Rights

1. The role of the Federal Constitutional Court as regards the protection of
fundamental rights

The Constitution of the Federal Republic of Germany (i.e. the Basic Law)
contains, in its first part, an extensive catalogue of fundamental rights. The
fundamental rights include, for example, the guarantee of property, the
occupational freedom, i.e. the right to freely choose one’s occupation or profession,
the freedom of expression, the freedom of the press, the freedom of creed and of
conscience, the protection of marriage and the family, etc. All these fundamental
rights are binding upon legislature, executive and judiciary as directly valid law
(Article 1, sub-section 3 of the Basic Law). This means that all holders of public
authority must directly observe the fundamental rights. For that reason, the
protection of the fundamental rights is not delegated to one specific body; the
protection of the fundamental rights is; in principle, the task of all state bodies
within their respective spheres of activities.

The Basic Law, has, however, established a special court for constitutional
disputes - the Federal Constitutional Court. The Federal Constitutional Court stands
at the top of the German court system. It is not an ordinary court of appeal in
proceedings of civil, criminal or administrative law. Its exclusive power is to decide
on questions of Federal constitutional law. The Basic Law and the Federal
Constitutional Court Act provide different types of proceeding by means of which
practically all conceivable constitutional disputes can be decided. This also includes
disputes that concern the protection of fundamental rights.

There are several ways in which problems that concern the protection of
fundamental rights can be brought before the Federal Constitutional Court. 1 would
like to explain the different ways with the help of an example:

A specific German Act (on the practice of craft trades) provides that a craftsman
- for example a shoemaker or a car mechanic - may only work as an entrepreneur,
i.e. in an self -employed capacity, if he has been awarded a master craftsman’s
certificate after having passed a specific, rather difficult practical and theoretical
examination (the so-called Meisterprilfung). Many craftsmen do not succeed in
passing this examination and therefore cannot practice their trade in a self-
employed capacity but only as employees of a master craftsman. Some of them
regard this as an unconstitutional restriction of their occupational freedom. The
question whether the respective Act violates these craftsmen’s fundamental rights



can be submitted to the Federal Constitutional Court for decision in at least three
different manners:

- The first manner is by way of the so-called abstract judicial review, i.e. a
proceeding that concerns the abstract review of a statute (Article 93, sub-section 1,
number 2 of the Basic Law). An abstract judicial review proceeding is opened upon
application of the Federal Government or of one of the governments of the 16
Federal States (Lander) or of a third of the members of the German Parliament
(Bundestag). The Federal Constitutional Court, then, decides whether or not a
statute -like, for example, the regulations governing the examination for the master
craftsman’s certificate - is compatible with the Basic Law. The decision has the force
of law and is binding upon all bodies of the state.

- The second manner is by way of the so-called concrete judicial review, i.e. a
proceeding that concerns the review of a statute, which is relevant to a specific
lawsuit (Article 100, sub-section 1 of the Basic law). If a court is convinced that a
law on whose validity its decision depends is unconstitutional, it must suspend the
proceedings and obtain a preliminary decision from the Federal Constitutional
Court. This means that every German court has to examine whether a law that it
must apply is compatible with the Constitution and also with the fundamental rights
that are contained in the Constitution. However, only the Federal Constitutional
Court is entitled to hold, in a decision that is generally binding, whether the statute
is constitutional or not. In our example, a craftsman who did not pass the
examination for a master craftsman’s certificate may bring an action before an
administrative court in order to obtain the permission to practice his trade in a self-
employed capacity. This case will lead to a concrete judicial review proceeding, if
the administrative court concludes that the statutory requirement of obtaining a
master craftsman’s certificate for practising a trade in a self-employed capacity
violates the fundamental right of occupational freedom. The administrative court
will then submit the issue to the Federal Constitutional Court for decision and the
Constitutional Court will decide upon the validity of the regulation.

- The third manner, finally, is by way of an individual constitutional complaint
(Article 93, sub-section 1, number 4a of the Basic Law). The craftsman can institute
a constitutional complaint proceeding if the action that he brought before the
administrative court was unsuccessful and if the court did not submit the case to
the Federal Constitutional Court for review. In this case, the person affected can
directly file a constitutional complaint before the Federal Constitutional Court
alleging that the statutory regulations and the decisions by public authorities and
courts that prevent him from practising his trade as an entrepreneur violate his
fundamental right of occupational freedom.

All three manners exist side by side, they do not exclude each other. If, for
example, a proceeding that concerns the abstract control of a statute is already
pending before the Federal Constitutional Court, a citizen who is affected by the
statute can, at the same time, file a constitutional complaint. Moreover, the
constitutional complaint complements the possibility of the concrete judicial review
in an important manner, because if a court, for whatever reason, fails to obtain a
decision from the Federal Constitutional Court, the citizen who is affected still has
the possibility of bringing the case before the Federal Constitutional Court himself



by way of a constitutional complaint. This shows that the system of protection of
the fundamental rights by the Federal Constitutional Court is almost perfect.

2. Some statistics

In practice, the constitutional complaint is by far the most frequent type of
proceeding. At present, approximately 5,000 constitutional complaints are brought
before the Federal Constitutional Court every year. Of the about 134,400
proceedings that the Federal Constitutional Court dealt with until the end of 2001,
i.e. in the first fifty years of its existence, about 129,300 were constitutional
complaints, i.e. approximately 96.2% of all proceedings. However, only about
3,300 constitutional complaints out of a total of approximately 129,300 were
successful, this is only about 2.5%.

The relatively small number of successful constitutional complaints gives,
incidentally, no indication of the importance of this legal remedy. On the one hand,
a decision repealing a sovereign act that is complained of frequently has an impact
that reaches far beyond the individual case involved. If, for example, the Federal
Constitutional Court overturns a court decision because it rests on an
unconstitutional interpretation of a statutory provision, this means that in future all
state bodies, including all courts, must base their decisions on the interpretation of
the provision which is in conformity with the constitution. On the other hand, if a
constitutional complaint is rejected, the statement of the reasons for the decision to
that effect often contains observations on questions of constitutional law which
have a considerable impact on the activities of the legislature, the executive and
the judiciary that go beyond the individual case involved.

3. The constitutional complaint

After having given this general introduction, | will, in the following, focus on the
constitutional complaint proceeding because the constitutional complaint is the
most important instrument by which the Federal Constitutional Court ensures the
protection of fundamental rights. At the same time, it is the type of proceeding that
is particularly characteristic of the Federal Constitutional Court’s activity.

Pursuant to Article 93, sub-section 1, number 4a of the Basic Law, the Federal
Constitutional Court rules on constitutional complaints, which can be filed by any
person alleging that one of his fundamental rights or one of his rights contained in
certain other Articles of the Basic Law has been violated by public authority. The
Basic Law and the Federal Constitutional Court Act specify a number of procedural
requirements for the admissibility of a constitutional complaint. | will, at first, give a
summary of these requirements (I1.) and | will make, then, some short remarks on
the acceptance procedure, i.e. a kind of preliminary review of each constitutional
complaint (lll.), and on the enforcement of the decisions of the Federal
Constitutional Court (1V.).

I1. Prerequisites for the Admissibility of a Constitutional Complaint

The following requirements must be fulfiled for filing an admissible
constitutional complaint:

1. First question: Who is entitled to file a constitutional complaint?

“Any person”, as the Basic Law (Article 93, sub-section 1, number 4a) says, can
file a constitutional complaint. This means: Anyone is entitled to file a constitutional



complaint that challenges the violation of a fundamental right to exactly the same
extent that he is a holder of the respective fundamental right. In this way, the
entitlement to file a constitutional complaint is the counterpart, under procedural
law, of the fundamental right that is granted under substantive law.

The requirement of being entitled to file a constitutional complaint is fulfilled,
without any problem, by all natural persons who are Germans. The same applies to
foreigners to the extent that they are holders of the respective fundamental right.
This is the case, for instance, as concerns the freedom of speech, the freedom of
the press, the guarantee of property, the principle of equality before the law, or the
protection of marriage and the family. If a fundamental right is expressly reserved
to Germans only, like, for example, the freedom of assembly, it is possible for
foreigners to invoke the fundamental right of the free development of one’s
personality (Article 2, sub-section 1 of the Basic Law) in order to file a
constitutional complaint.

Finally, domestic legal persons, like, for instance, an association or a stock
corporation, can also file constitutional complaints. Domestic legal persons can
invoke fundamental rights if those rights, by their nature, are applicable to the legal
person (Article 19, subsection 3 of the Basic Law). This is the case if the formation
and the activity of the legal person is an expression of the free development of the
personality of the individuals that are behind the legal person, for example the
shareholders of a stock corporation.

2. The second requirement is that the complainant must claim the violation of a
fundamental right by “public authority”.

All powers, i.e. the legislative power, the executive power and the judicial
power, fall under the concept of “public authority”. This means that a law that was
enacted by Parliament can be challenged by a constitutional complaint, but also an
ordinance or a decision of the executive power, or a judgement of a court.

The most frequent type of constitutional complaint, however, is the
constitutional complaint that challenges the iudgement of a court. The reason for
this is that in the case of the violation of rights, recourse to the ordinary courts (i.e.
to those courts which are not exclusively competent for constitutional matters)
must be taken first before a constitutional complaint can be filed. The result of this
is that in most cases, constitutional complaints primarily challenge judgements
issued by a court of last instance. | will come back to this in greater detail later on.

A constitutional complaint can only challenge acts of German public authority.
Acts of foreign states and of the former German Democratic Republic cannot be
reviewed. The same applies to regulations of the European Community and to all
other acts adopted by the institutions of the Communities. A different and difficult
question -which I will leave aside- is whether German regulations that are based on
European law, or execute European law, can be reviewed by way of a constitutional
complaint.

3. The third requirement is that the complainant must claim a violation of his
fundamental rights or of one of his rights that are additionally specified.

This provision contains several points:

a) Only the violation of specific rights can be claimed. These rights are, first and
foremost, the fundamental rights that are listed in Part | of the Basic Law (Articles



1 to 19). Apart from this, the violation of certain rights that are additionally
mentioned in Article 93, subsection 1, number 4a of the Basic Law can also be
challenged. These rights comprise: the right to resist any person seeking to abolish
the constitutional order (Article 20, sub-section 4 of the Basic Law), certain civic
rights (Article 33), the right to vote (Article 38), the right to one’s lawful judge
(Article 101), the right to a hearing in court, and certain guarantees in criminal
proceedings and in the event of detention (Articles 103 and 104). All these rights
that are additionally mentioned in Article 93 are equivalent to the fundamental
rights in Part | of the Basic Law (grundrechtsgleiche Rechte).

A constitutional complaint can, however, not be based on the violation of other
provisions that concern fundamental or human rights; in particular, it cannot be
based on the European Convention for the Protection of Human Rights and
Fundamental Freedoms.

As concerns the fundamental rights of the Basic Law, it is important to point out
a special feature of the interpretation of Article 2, sub-section 1 of the Basic Law.
Since its so-called “Elfes” Decision (BVerfGE 6, 32), the Federal Constitutional Court
understands the free development of one’s personality that is guaranteed in this
provision in the sense of a general freedom of action. This means that Article 2,
sub-section 1 protects every activity of a citizen that is not already protected by a
specific fundamental right. Thus, a comprehensive protection of fundamental rights
iIs ensured and, correspondingly, far-reaching possibilities of invoking the
jurisdiction of the Federal Constitutional Court, by way of a constitutional
complaint.

Just to make another point clear: a constitutional complaint cannot be directly
based on a violation of objective constitutional law, for instance on a violation of
regulations that govern the allocation of competencies or procedural provisions. A
fundamental right, however, may only be directly or indirectly restricted by a law
that is constitutional in every respect. If, therefore, the violation of a fundamental
right is claimed in an admissible manner, the Federal Constitutional Court also
examines whether the law or other legal basis is in accord with the regulations of
objective constitutional law. This means that when the violation of a fundamental
right is asserted, this allegation is like a “lever” for a comprehensive review of
constitutionality.

b) The complainant must, then, sufficiently substantiate the allegation that one
of his fundamental rights has been violated, and he must put forward the allegation
in a clear manner. The violation of a fundamental right must at least appear
possible.

c) Apart from this, the complainant must demonstrate that the challenged
measure affects him “personally presently and directly”.

The complainant is “personally” affected if he is addressed by a statute or other
measure. If this is not the case the complainant must explain in detail to what
extent he is indirectly affected. A popular action, however, i.e. an action that
challenges an act of public authority that does not affect the complainant in any
way, is inadmissible.



Moreover, the measure must affect the complainant “presently.” This means
that the challenged act of public authority must already show effects and that it
must still be in force.

Finally the complainant must demonstrate that the measure affects him
“directly.” This prerequisite is particularly important in the case of constitutional
complaints that challenge laws or other statutes. A law only affects a complainant
directly if it does not require execution by the public authorities. If it requires an act
of execution, the complainant must wait for this act and, if necessary, challenge
this act before the competent courts. A constitutional complaint is, then, only
possible against the judgement of the court of last instance.

4. This becomes clearer when we look at another requirement for the
admissibility of a constitutional complaint, namely the exhaustion of all legal
remedies.

If legal remedies against the claimed violation of a fundamental right exist, a
constitutional complaint can not be filed until all remedies are exhausted (8 90 sub-
section 2 of the Federal Constitutional Court Act). Legal remedies are all
possibilities of recourse to a court that are provided by rules of procedure, for
example by the Code of Civil Procedure or by the Rules of the Administrative
Courts.

The complainant must have unsuccessfully tried to remedy the violation of his
fundamental right by invoking the jurisdiction of the competent courts. The
complainant must also resort to all rights of appeal that are legally admissible. If he
fails to do so, his constitutional complaint is inadmissible. Apart from this, the
Federal Constitutional Court has established a general principle of subsidiarity.
Pursuant to this principle, the complainant must also resort to all other legal
possibilities that are suitable to remedy the claimed violation of a fundamental right
in the individual case.

One reason for this regulation is the function of the constitutional complaint as
an extraordinary and subsidiary legal remedy. It would be contrary to this function
if the constitutional complaint could be filed instead of or parallel to the “normal”
admissible legal remedies. Another reason for this regulation is to reduce the large
number of constitutional complaints and to enable the Federal Constitutional Court
to concentrate on the questions that are specifically constitutional. At the same
time, this regulation emphasises the responsibility of the ordinary courts for
safeguarding and enforcing the fundamental rights, because it is first and foremost
the ordinary courts that are to provide legal protection against the violation of
fundamental rights. Finally, the previous exhaustion of all legal remedies is also
supposed to convey to the Federal Constitutional Court how the ordinary courts
assess the case in fact and in law. Otherwise, the Federal Constitutional Court
would easily run the risk of having to take far-ranging decisions on an in- complete
basis of information.

In exceptional cases, however, the Federal Constitutional Court can decide
about a constitutional complaint immediately (i.e. before all legal remedies are
exhausted) if the constitutional complaint is of general relevance or if earlier
recourse to other courts would entail a serious and unavoidable disadvantage for
the complainant.



5. There are also time-limits to observe.

A constitutional complaint shall be filed and substantiated within one month.
The time- limit commences with the service or informal notification of the complete
decision that is challenged by the constitutional complaint (8 93 sub-section 1 of
the Federal Constitutional Court Act).

If the constitutional complaint challenges a law, it can be filed only within one
year, from the entry into force of the law (8 93 sub-section 3 of the Federal
Constitutional Court Act). This time-limit, however, only applies to constitutional
complaints that directly challenge a law. It is possible to file a constitutional
complaint against an act of execution of the law even after the one-year time-limit.
In the context of this constitutional complaint against the act of execution, the
Federal Constitutional Court will also review the constitutionality of the law itself.

6. No special requirements exist as to form. The only requirement is that
applications for the institution of proceedings must be submitted in writing.

7. The complainant may be represented at any stage of the proceedings by a
lawyer or by a professor of law. He is, however, not obliged to do so. Only in oral
hearings, which, however, only take place as a rare exception, the complainant has
to be represented in this manner (8 22 of the Federal Constitutional Court Act).

8. Finally the cost: In principle, constitutional complaint proceedings, like all
other proceedings before the Federal Constitutional Court, are free of charge. The
Court can only impose a fee of up to €2,600 in cases in which the constitutional
complaint was filed in an abusive manner (8 34 of the Federal Constitutional Court
Act).

I11. Acceptance procedure

1. If a constitutional complaint meets all these requirements, it is admissible.
This however does not automatically mean that it is dealt with by the Panel.

As you probably know, the Federal Constitutional Court consists of two Panels
(or Senates), each of which is composed of eight judges. Each of the two Panels (or
Senates) represents the Federal Constitutional Court as a whole. In view of the
large number of constitutional complaints, the Federal Constitutional Court could
not work effectively if every single constitutional complaint had to be dealt with
directly by a Panel of eight judges. The law, therefore, provides for a preliminary
examination, a so-called acceptance procedure (893a to 93d of the Federal
Constitutional Court Act). Each constitutional complaint requires acceptance. And
the decision whether a constitutional complaint is accepted or not is at first
conferred on chambers consisting of three judges. Each panel must appoint three
such chambers. The Chambers’ decisions must always be unanimous.

2. A constitutional complaint shall be accepted on two reasons (8 93a sub-
section 2 of the Federal Constitutional Court Act):

- firstly: in so far as it has fundamental constitutional significance or

- secondly: if acceptance is indicated in order to enforce the fundamental rights;
this may also be the case if the complainant would suffer especially grave
disadvantage as a result of refusal to decide in the complaint.

If one of these two requirements is fulfilled the constitutional complaint has to
be accepted. Acceptance is always a question of law, not a political question or a
discretionary decision.



3. The chamber has two possibilities of making a final decision (8 93b and 8§ 93c
of the Federal Constitutional Court Act).

- The chamber may refuse acceptance of a constitutional complaint if it is
inadmissible or if it does not meet the requirements for acceptance. The chamber
need not state its reasons for such a decision. In this way the Federal Constitutional
Court is able to reject quickly and without excessive effort the many constitutional
complaints which do not have any prospect of success.

- On the other hand, the chamber may accept and immediately approve a
constitutional complaint under the following conditions: firstly, acceptance of the
complaint is indicated in order to enforce the fundamental rights; secondly, the
constitutional issue that determines the judgement has already been decided upon
by the Federal Constitutional Court; and, thirdly, the complaint is clearly justified.
However, a decision which declares that a law is incompatible with the Basic Law or
other Federal law is always reserved to the Panel.

4. If the Chamber does agree upon whether or not to accept a constitutional
complaint for decision, the Panel shall decide on acceptance. In this case the
constitutional complaint is accepted when at least three of the eight judges agree
(8 93d sub-section 3 of the Federal Constitutional Court Act).

IV. Effects and Enforcement of Federal Constitutional Court Decisions

Finally, I would like to make some remarks about the effects and the
enforcement of the Federal Constitutional Court’s decisions.

1. The decisions of the Federal Constitutional Court, and the essential reasoning
of the decisions, are binding upon the constitutional bodies of the Federation and of
the Federal States (Lander) and upon all courts and administrative authorities (§ 31
sub-section 1 of the Federal Constitutional Court Act).

If a law is declared compatible or incompatible with the Basic Law, or if it is
declared to be null and void, the decision of the Federal Constitutional Court shall
have the force of law (8 31 sub-section 2 of the Federal Constitutional Court Act).
The decision shall be published in the Federal Law Gazette by the Ministry of
Justice. If the Federal Constitutional Court finds that a law is only in compliance
with the Basic Law if it is interpreted in a specific way, this specific interpretation is
binding upon all courts or public authorities which have to apply this law.

If the Federal Constitutional Court finds that in the case of a constitutional
complaint an administrative authority or a court has applied a valid law in an
unconstitutional way, it will overturn their decisions.

In all these cases, no enforcement in the proper sense exists. The Federal
Constitutional Court Act also does not provide any regulations on enforcement. The
legal effects of the Federal Constitutional Court’s decisions arise automatically. In
practice, the legal effects are always complied with. The Federal Constitutional
Court’s authority, and the authority of the principles of the rule of law, of the
lawfulness of the action of administrative authorities, and of the other Courts’
commitment to law are so strong that coercion is not required in order to enforce
the Federal Constitutional Court’s decisions.

2. Real practical problems only arise as regards a specific type of cases. The
characteristic feature of this group of cases is that the Federal Constitutional Court



holds that a specific regulation is incompatible with the Constitution without
declaring it to be null and void.

Let me give you an example: German labour law very often differentiates
between employees (“white-collar workers”) on the one hand and manual workers
(“blue-collar workers”) on the other hand. This differentiation also existed in the
legal provisions that regulate the termination of employment contracts by the
employer. The employer has to observe certain periods of notice if he wants to
dismiss an employee or a manual worker. But the periods of notice were shorter for
manual workers than they were for employees; the workers’ legal position was
therefore inferior to that of employees. The Federal Constitutional Court held that
this situation was unconstitutional. The Federal Constitutional Court concluded that
there must be equal treatment for workers and for employees because there is no
factual reason that justifies applying different periods of notice.

The Federal Constitutional Court itself, however, could not create consistency
with the Basic Law. If it had declared the regulations about the periods of notice
null and void, no periods of notice would have been in force at all. This would have
resulted in a deterioration of their legal position for employees and workers alike;
this consequence would have been even worse than the unequal treatment of both
groups. In such cases, the Federal Constitutional Court therefore only declares the
respective Act unconstitutional without declaring it null and void.

It is, then, in the competence and responsibility of the Parliament, to enact a
new regulation that ensures equae treatment of both groups. The Parliament has
different possibilities at its disposal for doing so: it can extend the worker’s period
of notice, it can shorten the employees’ period of notice, or it can introduce a
mixture of both approaches. In such cases, the Federal Constitutional Court
therefore only holds that the Parliament is obliged to create consistency with the
Basic Law. Sometimes, it sets the Parliament a time-limit for doing so.

Problems may arise as regards the fulfillment of this obligation. Sometimes, the
Parliament does not succeed in adopting a constitutional Act in time. This can, for
example, be due to the fact that no majority for adopting such an Act can be found
in Parliament, or that other problems are regarded as priorranking and more
important. In such a case, the question of how to enforce the Federal Constitutional
Court’s decision would indeed arise. There is no really satisfying answer to this
question. At any rate, the Basic Law and the Federal Constitutional Court Act do not
provide, for example, the possibility of imposing fines or of making use of other
means to put pressure on the responsible bodies of the state. The Federal Republic
of Germany, however, has not as yet experienced a definitive struggle of power
because the Parliament has always, ultimately, complied with the Federal
Constitutional Court’s legislative directives. This fact also reflects the Federal
Constitutional Court’s importance and eminent position in the political system of the
Federal Republic of Germany.



ITALY

A. Marini
Judge of the
Constitutional Court of Italy

Constitutional Court of Italy and Human Rights Protection

1. Judicial review of the constitutional legitimacy of state and regional laws, and
enactments having the force of law, makes up the principal, and quantitatively the
most important, function of the Italian Constitutional Court (art. 134 of the
Constitution).



It is said, therefore, that the Constitutional Court is the "judge of the laws", in
the sense, precisely, that it is called upon to judge the conformity of ordinary State
and Regional laws with constitutional norms, rather than to apply the law to
concrete facts. Should this review turn out negative, meaning that the Court should
find a discrepancy between the constitutional norm and the ordinary law, the law is
declared constitutionally illegitimate, and, as a consequence, it is immediately
voided.

In choosing the legitimate actors to initiate constitutional review, the Italian
Founding Fathers opted for a review that was incidental to the judgment of the case
itself. The question of a law's constitutionality is raised -officially, or on the petition
of a party -by a judge in the course of a trial, whenever he holds that the question
of the norm's constitutional illegitimacy is not manifestly unfounded, and that the
question is itself relevant, and thus that its resolution is indispensable to the
decision that he will have to make.

If, therefore, we speak of human rights protection as immediate and direct
protection, we must say that such is not the work of the Constitutional Court. The
Italian legal order assigns this task to the common judge, whose independence
from the executive power is guaranteed by the Constitution.

The Constitution does not provide the possibility that an individual rights-bearer
might petition the Constitutional Court directly, after having exhausted the ordinary
remedies, as happens in the legal orders that recognize individual constitutional
petitions (Veifassungsbeschwerde; amparo). The concrete protection of individual
rights unfolds and exhausts itself before the common judge, and then passes
through two levels of appeal, to which may be added -for the proceedings falling
within the competence of the ordinary or military judge -a hearing before the Court
of Cassation for violation of legal norms.

Once the remedies before the common judge have been exhausted, the citizen
can only petition the European Court of Human Rights in Strasbourg, on the basis
of the European Convention for the Protection of Human Rights and Fundamental
Liberties of 1950, to which Italy has adhered since the beginning, and the 1998
Added Protocol n. 11 to this Convention, which provides for direct recourse to the
Court by a person who alleges a violation of a Convention right. The possible
condemnation of a State by the Strasbourg Court cannot always remedy the
violation suffered by the individual, because of situations of fact which cannot be
changed or final judicial decisions which cannot be revisited. The citizen may win
monetary reparations to be paid by the State.

On this subject, I call your attention to the fact that Italy -in the face of
thousands of petitions to the Court of Strasbourg in which the violation of the right
to a hearing within a reasonable time was alleged, a right guaranteed by Art. 6,
paragraph 1 of the European Convention (and now by Article 11 of the Italian
Constitution), and numerous condemnations, which verified the existence of an
endemic delay of the domestic legal procedures in our country -has introduced a
new domestic law remedy, which an individual may make use of in order to obtain
fair reparations for the violal at ion of this right (law n. 89 of 2001). The
Strasbourg Court will not review a claim based on this right unless the domestic
remedy has been exhausted.



The efficacy of the human rights ' protection in Italy depends first of all on the
efficacy of the ordinary justice system. And, even before that, it depends on the
possibility that the legal system enables individuals to pursue legal remedies in the
face of acts or practices that violate such rights. On this point, the Italian
Constitution provides a comprehensive guarantee: whenever an individual
complains that a right is being violated or is in danger of violation, he ought to find
a competent judge to hear his claim. If there is a substantial right, there must be a
judge competent to know of it; protection gaps or "free trade zones" are not
admissible. Indeed, Article 24 of the Constitution provides that "everyone may take
legal action to protect individual rights and legitimate interests™ (the "legitimate
interests™ are, in Italian legal terminology, those individual situations protected by
norms that regulate government action); Article 113 declares that "the judicial
protection of rights and legitimate interests against government violations, before
ordinary or administrative judges, is always permitted,” and that "such judicial
protection may not be limited to particular kinds of appeal or to particular
categories of acts.”

In practice, the only gaps in protection regard the remedies for the non-
legislative acts of organs- like the Parliament -which the jurisprudence does not
recognize as administrative acts, and for which there is no possibility of legal
recourse. But these are situations of quite dubious constitutional legitimacy. The
Constitutional Court considers the principle of judicial protection, and therefore the
"right to a judge", to be one of the "supreme principles” of the constitutional order,
which cannot be compromised even by constitutional amendment, because "the
guarantee of a judge and a judgment, to everyone, always, for whatever
controversy, is intimately connected with the very principle of democracy" (Decision
n. 18 of 1982). If it were therefore to happen that the law did not expressly provide
a remedy for the violation of a substantial right before an independent and
impartial judge, the Constitutional Court, called upon by a judge, though not
considered competent by the law, could review the constitutionality of the situation
and affirm the possibility of petitioning existing judges, even though the legislature
can always regulate or amend the competences (cfr. for example Decision n. 26 of
1999).

2. On the normative level, the Constitutional Court performs an important
function of protection in the very delicate area of human rights, understood as
those fundamental rights that modern consciousness increasingly recognizes to be
an essential feature of human dignity .It is worth being reminded that such rights,
in addition to constituting the object of international conventions, also signed by
Italy, are expressed and guaranteed in the Constitution: here, not only the general
recognition of the inviolable rights of man, contained in Art. 2 ("The Republic
recognizes and guarantees the inviolable rights of man, as an individual, and in the
social groups where he expresses his personality') comes into play, but also more
importantly, the protection specifically accorded to the individual rights themselves:
either classical civil rights, like religious liberty (articles 8 and 19), personal
freedom (Art. 13), the inviolability of the home (Art. 14), freedom of
correspondence (Art. 15), freedom of movement and residence (Art. 16), free
assembly (Art.17), freedom of association (Art. 18), freedom of speech (Art. 21);



or rights tied to "social and ethical relationships” (family, articles 29-31; health,
Art. 32; school, articles 33-34); economic relations (right to work, right to
economic freedom and property, articles 35-47); to political relations (active and
passive electorate, access to public offices; articles 48-51).

Now it has to be taken into account that Italian judges -before whom, as we
have seen, all individual rights may be protected, and whose independence from
the executive power is guaranteed by the Constitution-manifest, in general, a
significant sensitivity in the area of constitutionally protected rights.

The risk is therefore quite remote that a law, which might only be suspected of
harming fundamental human rights, would not be immediately submitted to
constitutional review, in the course of any concrete judgement in which that law
must be applied cases: that can also be initiated precisely for this purpose, as long
as the plaintiff has legally cognizable interest.

The catalogue of rights guaranteed by the Constitution mostly coincide with
those contained in the Universal Declaration of Human Rights of 1948, the
International Covenant for the protection of Civil and Political Rights of 1966, the
European Convention for the protection of Human Rights and Fundamental
Freedoms of 1950, and now the Nice Charter of Rights of the European Union of
2001.

The Court, when it is judging the laws, uses only the constitutional dispositions
as its parameter: the international conventions, made executive in Italy by ordinary
laws, have not yet been considered as sources of law standing above legislative
acts, prevailing upon ordinary laws (even though on one occasion the Constitutional
Court affirmed that international rights norms occupy a separate position within the
legal order, because they derive from a "source that traces back to an atypical
competence”, and they are not susceptible of being amended or modified by an
ordinary law: Decision n. 10 of 1993; and even though it is possible that the Court
might one day return to the issue). Often, the judges, raising questions of the
constitutionality of domestic laws, invoke these international norms alongside the
Constitution: and the Court generally takes the content of these norms into account
in its reasoning.

The system of the incidental review of laws makes it such that the Court is
called upon, not only to compare a law's abstract terms with constitutional
provisions, but also to judge the conformity of constitutional principles with various
legal situations that derive from the application of the laws to concrete cases. It
follows that the Court is often induced to interpret the laws, and likewise to
confront factual situations that are not expressly covered by the provision of the
laws, or pose particular problems. Turning to the interpretation of laws, the Court
does not only proceed autonomously, even detaching itself from the conclusions
reached by the judge raising the constitutional question; but it has always affirmed
the duty -of everyone, therefore judges too -to construe the laws as consistent with
the constitution, rejecting those interpretations that lead to unconstitutional
consequences. In this way, the Court's jurisprudence approaches the jurisprudence
of common judges, so as to give effective application to the rights protected by the
Constitution. In the same way, in the case of real or apparent "lacuna” in the laws,



the Court avails itself, or exhorts the judges to avail themselves, of constitutional
principles, in order to arrive at constitutionally valid resolutions of concrete cases.

In the face of laws that are constitutionally defective, the Court does not have
to choose just between striking down or upholding the law in toto. The Court often
adopts interpretative or "manipulative” judgments, which adjust the law's scope to
the minimum requirements of constitutionality.

The Court has often proceeded in this way in reviewing laws, including penal
laws, from the period prior to the Constitution, that were inspired by principles
conflicting with constitutional principles, and that were left on the books, by
interpreting them restrictively, or eliminating some of their individual provisions,
thereby tailoring their contents to the Constitution.

3. Still, the most interesting insights on the topic of human rights protection are
drawn less from our legal system's model of judicial review, than from an analysis
of the Court’s jurisprudence.

The Court's jurisprudence seems to be inspired on the whole by a generally
extensive, protectionist approach to the constitution' s fundamental rights
provisions. This can be seen in many areas (from freedom of speech to personal
freedom, from the inviolability of the house, to freedom of communications), having
recently become quite evident in the area of defendants, rights in the new criminal
trial.

The same has happened in the area of social rights (like the right to social
security, the right to health or the right to education), in relation to which the
Court, mainly through its review of the law's reasonableness, has invoked the
principle of formal and substantial equality. In the area of social rights, the Court
has faced the very grave problem of the consequences of burdening the public
finance, that can follow from recognizing a broader right than that embodied in the
governing law, itself accused of unconstitutionality for its violation of the principle
of equality. In several cases the Court did not hesitate from making immediately
operative decisions, which were criticized for burdening the public budget: though
recognizing the legislature's possibility to intervene in order to attenuate such
effects, above all with respect to the past, through an appropriate adaptation of the
social security rights derived from the Court's decisions.

It must likewise be mentioned that often the wider consideration of the interests
and values underlying the constitutional area is not extraneous to the constitutional
review of individual laws.

This is catrried out on the one hand by the determination of the essential
content of the constitutional rights, on the other hand by the determination of new
rights. The Constitutional Court finally recognized the appeal to principles, and went
so far as to determine a core of supreme, inviolable principles, which even
constitutional amendments cannot modify; at the same time, it has drawn from
such liberty norms some "new rights”, not expressly provided by, but implicitly
deducible from, the Constitution. Limiting ourselves to the most noted cases, one
can mention the right to privacy, the right to personal and sexual identity, the right
to the life of relation, environmental rights, or the right to information.

It is also worth adding that the Constitutional Court has, in recent years,
practically disposed of all the pending questions, so that the judgment has its effect



pretty rapidly. It is clear that the citizen senses in the quickness of the
constitutional decision a greater protection, without considering the possibility that
this may positively influence the judicial system as a whole.

4.Especially in recent years, many academics and politicians have advanced
proposals for direct recourse to the Constitutional Court, by individuals or groups,
like that provided by other legal systems, for the protection of fundamental rights.

The arguments put forward in favour of such proposals underscore the
possibility of offering citizens a "residual” remedy, before a body like the Court, that
is charged precisely with safeguarding constitutional principles, for all claims in
which the violation of rights cannot be traced back to provisions of ordinary law (in
which case the mechanism of the "incidental” review provides a sufficient remedy),
but to the concrete functioning of administrative and judicial apparatuses, or to the
interpretations and implementations of law, coming precisely from the judicial
branch, that departs from those principles; or for claims in which the violation
comes from organizational malfunctioning of public apparatuses or improper action
of public officials, more than from particular legal acts or judicial decisions.

The experience in countries like Germany and Spain, which have long
recognized this remedy, demonstrate that the number of petitions that turn out to
be admissible and well-founded is generally few: but this does not exclude that it
might be important to provide a remedy even in those few situations, also because
the very possibility of the petition is a factor able to guide the whole administrative,
judicial and legal system towards being concretely more responsive to the needs of
protecting human rights.

It must however be said that there are many who fear that the provision of the
possibility of direct access to the Constitutional Court may have an effect actually
opposite to the desired one, rendering the Court's operation less prompt and
therefore less effective, for the lengthening the time it takes to get a decision that
could result from a great number of direct petitions lacking foundation, and not
passed through any filter. Some people observe that this risk might not be avoided
by the introduction of forms of preliminary evaluation regarding the manifestly
unfounded nature of the petition, insofar as the relative evaluation would always
follow a judgment that, however summary, could significantly burden the work of
the Court.
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System of Protection
A. National System



The Slovenian constitutional order is based on the protection of human rights
and freedoms (the Preamble of the Constitution). On its own territory, Slovenia
shall protect human rights and basic freedoms (Para. 1 of Article 5 of the
Constitution).

1. Judicial Protection

1.1. Human rights and basic freedoms shall be protected by judicial protection
(e.g. civil law, penal law, constitutional law, administrative law). Moreover, this
protection shall include the right to obtain redress for the abuse of such rights and
freedoms (Para. 4 of Article 15 of the Constitution).

1.2. Specialized Courts

The specialized courts have jurisdiction only in their respective legal field. Under
the Labor and Social Courts Act, such courts are as follows:

— Labor Courts: are empowered to decide on individual labor disputes
(concerning e.g. gaining employment, termination of employment, economic and
other individual rights which are based on employment, among employers and
workers concerning inventions and other intelectual property rights, contracts for
work and labor, grants etc.) and collective labor disputes (concerning collective
agreements, the legality of strikes, the participation of workers in management, the
powers of trade unions as regards employment, the representative character of
trade unions, etc.).

— Social Courts; the Social Court of first instance is empowered to decide on
disputes concerning pension and disability insurance, health insurance,
unemployment insurance, as well as family and social support benefits. As regards
the mentioned cases the social court is empowered to decide on disputes
concerning damage settlements owed to an insured person by an insurance
institution, or concerning damage settlements to an insurance institution in
connection with an insurance policy. The higher labor and social courts (decided by
three judges) shall decide matters relating to complaints against decisions decided
by the labor courts and the social court of the first instance.

2. Administrative-Penal Protection (Offences)

If no other legal redress is provided, courts of competent jurisdiction shall also
be empowered to decide upon the legal validity of individual activities and acts
which infringe the constitutional rights of the individual (Para. 2 of Article 157 of
the Constitution).

The right to the judicial review of the acts and decisions of all administrative
bodies and statutory authorities which affect the rights and legal entitlements of
individuals or organizations shall be guaranteed (Para. 3 of Article 120 of the
Constitution).

3. Constitutional Complaint (Subpara. 6 of Para. 1 of Article 160 of the
Constitution; Article 50 through 60 of the Constitutional Court Act)

The provisions of the Slovenian Constitution of 1991 that regulate the
constitutional complaint in detail are relatively modest (Articles 160 and 161 of the
Constitution). However, the Constitution itself (Para. 3 of Article 160 of the
Constitution) envisages a special regulation (the provisions of Articles 50 through
60 of the Constitutional Court Act).



The Constitutional Court decides cases of constitutional complaints alleging
violations of human rights and basic freedoms (Item 6 of Para. 1 of Article 160 of
the Constitution). The protection thus embraces all constitutionally guaranteed
basic human rights and freedoms2 including those adopted through the
international agreements that have become part of the national law through
ratification.

Any legal entity or individual may file a constitutional complaint (Para. 1 of
Article 50 of the Constitutional Court Act), as may the Ombudsman if directly
connected with a particular case he is concerned with (Para. 2 of Article 50 of the
Constitutional Court Act), although subject to the agreement of those whose human
rights and basic freedoms he is protecting in an individual case (Para. 2 of Article
52 of the Constitutional Court Act). The subject-matter of a constitutional complaint
is an individual act of a government body, a body of local self-government, or
public authority allegedly violating human rights or basic freedoms (Para. 1 of
Article 50 of the Constitutional Court Act).

The precondition for lodging a constitutional complaint is the prior exhaustion of
all possible legal remedies (Para. 3 of Article 160 of the Constitution; Para. 1 of
Article 51 of the Constitutional Court Act). As an exception to this condition the
Constitutional Court may hear a constitutional complaint even before all legal
remedies have been exhausted in cases if the alleged violation is obvious and if the
carrying out of the individual act would have irreparable consequences for the
petitioner (Para. 2 of Article 51 of the Constitutional Court Act).

A constitutional complaint may be lodged within sixty days of the adoption of
the individual act (Para. 1 of Article 52 of the Constitutional Court Act), though in
individual cases with good grounds, the Constitutional Court may decide on a
constitutional complaint after the expiry of this time limit (Para. 3 of Article 52 of
the Constitutional Court Act). The complaint must cite the disputed individual act,
the facts on which the complaint is based, and the suspected violation of human
rights and basic freedoms (Para. 1 of Article 53 of the Constitutional Court Act). It
shall be made in writing and a copy of the respective act and appropriate
documentation shall be attached to the complaint (Para. 2 of Article 53 and Para. 3
of Article 53 of the Constitutional Court Act).

In a panel of three judges (Para. 3 of Article 162 of the Constitution; Para. 1 of
Article 54 of the Constitutional Court Act) the Constitutional Court decides whether
it will accept or reject the constitutional complaint for review (or its allowability) at
a closed session. The Constitutional Court may establish a number of senates
depending on the need. The ruling of the Constitutional Court on the allowability of
a constitutional complaint (Para. 3 of Article 55 of the Constitutional Court Act) is
final. The constitutional complaint may be communicated to the opposing party for
response, either prior to or after acceptance (Article 56 of the Constitutional Court
Act). The Constitutional Court normally deals with a constitutional complaint in a
closed session but it may also call a public hearing (Article 57 of the Constitutional
Court Act). The Constitutional Court may suspend the implementation of an
individual act, or even suspend the implementation of a statute and other
regulation or general act on the grounds of which the disputed individual act was
adopted (Article 58 of the Constitutional Court Act).



The decision in merito of the Constitutional Court may:

- deny the complaint as being unfounded (Para. 1 of Article 59 of the
Constitutional Court Act);

- partially or in entirety annul or invalidate the disputed (individual) act or
return the case to the body having jurisdiction for retrial (Para. 1 of Article 59 of
the Constitutional Court Act);

- annul or invalidate (ex officio) unconstitutional regulations or general acts
issued for the exercise of public authority if the Constitutional Court finds that the
annulled individual act is based on such a regulation or general act (Para. 2 of
Article 161 of the Constitution; Para. 2 of Article 59 of the Constitutional Court Act);

- in case it annuls or invalidates a disputed individual act it also decides on the
disputed rights or freedoms if this is necessary to remove the consequences that
have already been caused by the annulled or invalidated individual act, or if so
required by the nature of the constitutional right or freedom, and if it is possible to
so decide on the basis of data in the documentation (Para. 1 of Article 60 of the
Constitutional Court Act). Such an order is executed by the body having jurisdiction
for the implementation of the respective act which was retroactively abrogated by
the Constitutional Court and replaced by the Court’'s decision on the same. If there
is no such body having jurisdiction according to currently valid regulations, the
Constitutional Court shall appoint one (Para. 2 of Article 60 of the Constitutional
Court Act).

4. Ombudsman3

The Ombudsman is an institution for out of court and informal protection of
human rights and basic freedoms. According to the Constitution, its function is to
protect human rights and basic freedoms in matters involving state bodies, local
government bodies and statutory authorities (Para. 1 of Article 159 of the
Constitution).

The Ombudsman is empowered to submit proposals, opinions, critiques or
recommendations to state bodies, local government bodies and statutory
authorities which these bodies are obliged to discuss and answer to within the term
determined by the Ombudsman (Article 7 of the Ombudsman Act). The
Ombudsman may submit initiatives for amendments of statutes and other legal acts
to the National Assembly and the Government (Para. 1 of Article 45 of the
Constitutional Court Act), and provides opinions from the viewpoint of the
protection of human rights and basic freedoms on the issue dealt with to all other
bodies (Article 25 of the Ombudsman Act). The Ombudsman may enter any
premise and may perform a so-called inspection also in jails and other premises
with limited freedom of movement (Article 42 of the Ombudsman Act). The
Ombudsman is also authorized to discuss broader questions important for the
protection of human rights and basic freedoms as well as for the legal protection of
citizens in the Republic of Slovenia (Para. 2 of Article 9 of the Ombudsman Act).
Under Para. 2 of Article 50 of the Constitutional Court Act, the Ombudsman is
empowered to lodge a constitutional complaint before the Constitutional Court.

Special ombudsmen may be empowered by statute to make determinations on
particular subjects (Para. 2 of Article 159 o the Constitution).

B. International System



Slovenia shall be bound by the constitutional provision which determines that
statutes and other regulations shall comply with generally accepted principles of
international law and shall accord with treaties which bind Slovenia from time to
time. Proclaimed treaties to which Slovenia adheres shall take immediate effect;
that means with ratification and publication they become a part of Slovenian
internal legal order (Article 8 of the Constitution).

Under the Constitution, the principles of international law and ratified treaties
have an important position within the hierarchy of legal acts. The Constitution
makes a distinction between treaties ratified by the National Assembly (statutes
must conform with them; Article 213 of the Rules of Procedure of the National
Assembly), and treaties ratified by the government (regulations and other
legislative measures must conform with them). The Constitution gives to ratified
treaties the character and position of legal source. The mentioned matters are
specified by Article 153 of the Constitution: Statutes must conform with generally
accepted principles of international law and with treaties currently in force and
adopted by the National Assembly, and regulations and other legislative measures
must also conform with other ratified treaties. On the proposal of the President of
the Republic, of the Government or a third of the Deputies of the National
Assembly, the Constitutional Court issues an opinion as to the conformity of a
treaty in the process of ratifying, with the Constitution. The National Assembly is
bound by the opinion of the Constitutional Court (Para. 2 of Article 160 of the
Constitution; Article 70 of the Constitutional Court Act).

As a member of the United Nations as well as a member of the Council of
Europe Slovenia shall take into consideration the corresponding documents which
impose obligations on States also as regards economic and social rights:

1. United Nations4

— the Charter of the United Nations, 26 June 1945,

— the Universal Declaration of Human Rights, 10 December 1948,

— the International Pact on Citizenship and Political Rights of 19 December
1966,

— the International Pact on Economic, Social and Cultural Rights of 19 December
1966,

— the Facultative Protocol of the General Assembly of the UN to the
International Pact on Citizenship and Political Rights of 19 December 1966
(Resolution No. 2000 A (XXI).

2. Council of Europe

« The European Convention for the Protection of Human Rights and Basic
Freedoms of 4 November 1950 incl. the 11 Protocols.5

As an associated member of the European Community Slovenia is becoming
familiar also with the following documents (but the mentioned documents are not
self-executing in Slovenian law):

3. European Communities

As an associated member of the European Community, Slovenia is becoming
familiar also with the following documents (but the mentioned documents are not
self-executing in Slovenian law):



— the Declaration on Basic Rights and Freedoms of the European Parliament of
12 April 1989,

— the Contract on the European Community of 1 February 1992.

General Provisions of the Slovenian Constitution

A. Equality Before the Law

The Constitution of the Republic of Slovenia contains a provision concerning
equality before the law within the section on human rights and basic freedoms.
However, the mentioned principle involves a general legal principle which relates to
all constitutional rights and freedoms. All persons shall be equal before the law
(Para. 2 of Article 14 of the Constitution). Each individual shall be guaranteed equal
human rights and basic freedoms irrespective of national origin, race, sex,
language, religion, political or other conviction, material standing, birth, education,
social status or any other personal circumstance (Para. 1 of Article 14 of the
Constitution). Any unequal treatment before law is prohibited. The contents of the
mentioned principle is legal equality. This equality signifies that for the same
situations, the same general and abstract legal provisions are valid and to be
implemented, or, conversely, that similar situations (cases) shall be treated and
decided in the same way. Laws shall be equally implemented in all situations
(cases) of the same character, and all persons shall be equal before the law under
equal conditions. Each person shall be guaranteed equal protection of his rights in
any proceeding before a court and before other state authorities, local community
authorities and bearers of public authority that decide on the rights, duties or legal
interests of such person (Article 22 of the Constitution). The procedural rules,
determined in advance, which are the legal basis for the decision-making of State
bodies, shall guarantee the equality of proceedings concerning the implementation
of the law by the State bodies of the same character, but on different locations on
the State territory. Generally speaking, this entails the constitutional prohibition of
discrimination.

The above principle does not prevent the Legislature from regulating legal
relations differently, but on the other hand, the same principle binds the Legislature
to regulate the same or similar relations equally, and different relations differently.
While deciding on a possible violation of the principle of equality before law the
Constitutional Court shall not enforce its own priority options, which could oppose
the Legislature's options, but the Court shall always evaluate, only if the
Legislature's different regulation could be objectively based.6

The equality of legal entities before the law is a precondition for a Democratic
State and its Rule of Law. The Principle of Equality before the Law also implies the
Principle of Impartiality, the guiding principle for arranging all inter?relations in a
law?abiding society. The Principle of Equality before the Law is understood to
exclude the arbitrary use of law in the approach to all legal subjects in judicial and
administrative fields as well by the legislative authority. Exceptions may be
tolerated to the Principle of Equality where the Legislature, for material or political
reasons, or for the purpose of rationality, defines them. But such exceptions must
be based on the public interest. From a financial point of view, it is not, in principle,
possible to make a distinction between natural persons and legal entities. The
Legislature is obliged to treat them equally. The Constitution does not differentiate



between natural persons and legal entities, with the exception of foreigners, both
with respect to obtaining property and with respect to limiting the extent of their
property. The Legislature did not have a constitutionally grounded reason for the
unequal treatment of natural persons and legal entities, nor for the unequal
treatment of legal entities themselves. In determining which legal entities are
rightful claimants to denationalization, the Legislature has acted arbitrarily (The
Constitutional Court of the Republic of Slovenia, Decision No. U-1-25/92, 4 March
1993, Official Gazette RS, No. 13/93; OdIUS 11, 23).

The Principle of Equality before the Law (Article 14 of the Constitution) principle
prohibits the introduction, direct or indirect, of unjustified differentiation between
legal subjects independently of the nature of the matter and of the definition of the
persons involved. The Principle of Equality implies a statute must be permeated by
the Principle of Reasonableness and by the Aim of the Law (rationabilitas and causa
legis). This extreme understanding of equality, without taking into consideration the
specific nature of a particular actual or legal status, may in fact lead to inequality
(The Constitutional Court of the Republic of Slovenia, Decision No. U-1-57/92, 3
November 1994, Official Gazette RS, No. 76/94 OdIUS 111, 117).

Zupancic, B., Ustavni okvir enakosti kot novi vir prava, Zbornik znanstvenih
razprav, 1992, LII, 251. Sturm, L., Ustavno nacelo enakosti, Zbornik znanstvenih
razprav, 1995, LV, 269-303.

B. Exercise of and Limitations on Rights

Human rights and fundamental freedoms shall be exercised directly on the basis
of the Constitution (Para. 1 of Article 15 of the Constitution). The manner in which
human rights and fundamental freedoms are exercised may be regulated by law
whenever the Constitution so provides or where this is necessary due to the
particular nature of an individual right or freedom (Para. 2 of Article 15 of the
Constitution). Human rights and fundamental freedoms shall be limited only by the
rights of others and in such cases as are provided by this Constitution (Para. 3 of
Article 15 of the Constitution). Judicial protection of human rights and fundamental
freedoms, and the right to obtain redress for the violation of such rights and
freedoms, shall be guaranteed (Para. 4 of Article 15 of the Constitution). No human
right or fundamental freedom regulated by legal acts in force in Slovenia may be
restricted on the grounds that this Constitution does not recognize that right or
freedom or recognizes it to a lesser extent (Para 5 of Article 15 of the Constitution).

The constitutional provisions on human rights and freedoms are material; they
not only involve obligatory instructions for the Legislature, but also directly
applicable guarantees for each individual. In doubtful situation, if the Legislature
overacts concerning the regulation of the manner in which human rights and basic
freedoms shall be exercised, the decision has to be taken by the Constitutional
Court (Article 1 of the Constitutional Court Act). The Constitution also guarantees
the institutionalized protection of constitutional rights: their judicial protection as
well as the right to obtain redress for the abuse of such rights and freedoms (the
respective matter is specified by Articles 22, 23 and 25). Para. 5 of Article 15 of the
Constitution relates to the provision of Article 5 of the International Pact on
Citizenship and Political Rights, however, the respective constitutional provision is
adapted to the constitutional protection of rights.7



The exercising of human rights and freedoms is limited directly by the
Constitution, but only the manner of such exercising or implementation can be
regulated by statute. The rights and freedoms of an individual shall only be limited
by the equal rights and freedoms of other individuals in such cases as are
determined by the Constitution, i.e. a person deprived of his liberty (Para. 2 of
Article 19 of the Constitution); the exceptions concerning the Public Nature of Court
Proceedings (Article 24 of the Constitution); the limitation of the Freedom of
Movement (Para. 2 of Article 32 of the Constitution); the exceptions concerning the
Inviolability of Dwellings (Article 36 of the Constitution) as well as concerning the
Privacy of Correspondence and other Means of Communication (Para. 2 of Article 37
of the Constitution); the limitations to the Right of Assembly and Association (Para.
3 of Article 42 of the Constitution); the abrogation and limitation of the Rights and
Duties of Parents (Para. 1 of Article 54 of the Constitution) - but only to the extent
required by the Constitution itself in so far as the Constitution prescribes reasons
for limitations (in the interest of public order, national security, public safety or the
protection of the public). An interference with the rights of other individuals also
signifies the abuse of certain rights, i.e. a situation when certain rights have been
exercised excessively, crossing the line which gives also some other individual the
opportunity to exercise his/her own constitutional right to the same extent of
quality.

The Constitution stipulates the following:

— the principle of constitutionally directly guaranteed human rights and basic
freedoms which are exercised directly under the Constitution (Para. 1 of Article 15
of the Constitution);

— the principle and/or the right of protection against arbitrariness or the
unconstitutionality of any which could constitute the revocation, violation or
restriction of human rights and basic freedoms (irrespective of the person who
takes such a measure) (Para. 5 of Article 15 of the Constitution);

— the legal remedies for the protection of human rights and basic freedoms
(Article 25 of the Constitution):

— Judicial protection: wunder civil procedure, under criminal law, under
administrative procedure (Para. 4 of Article 15 of the Constitution);

— the administrative criminal protection (offences) (Para. 3 of Article 120 of the
Constitution);

— the constitutional complaint (Subpara. 6 of Para. 1 of Article 160 of the
Constitution; Articles 50 through 60 of the Constitutional Court Act);

— the protection by the Ombudsman (Article 159 of the Constitution);

— other forms of legal protection (the Social Legal Office, the police, the
monitoring by inspections);

— protection under international law (the Charter of the United Nations, the
Universal Declaration of Human Rights, the European Convention for the Protection
of Human Rights and Basic Freedoms, the International Pact on Citizenship and
Political Rights, the International Pact on Economic, Social and Cultural Rights).

With the intention to promote the exercise of rights and freedoms, the
Constitution guarantees the judicial protection of human rights and basic freedoms
as well as the right to obtain redress for the abuse of such rights and freedoms



(Para. 4 of Article 15 of the Constitution) (in connection with many other
constitutional provisions on principles and the exercising of judicial protection). The
Republic of Slovenia accepted by signing and ratifying the European Convention for
the Protection of Human Rights and Basic Freedoms of 4 November 1950 incl. the
11 Protocols, also the international monitoring of violations of human rights and
basic freedoms. In other words, the individual is entitled besides national judicial
protection to request also protection before the European Court for Human Rights.
It is necessary to bear in mind, that statutes, regulations and other legislative
measures must conform with generally accepted principles of international law and
with treaties currently in force and ratified by the National Assembly (Para. 2 of
Article 153 of the Constitution). In addition, under the Constitution, the treaties
shall take immediate effect (Article 8 of the Constitution). The mentioned provisions
are linked with another constitutional provision, that it shall not be permissible to
restrict any human right or basic freedom exercisable by act which would otherwise
be legal in Slovenia, even if this Constitution does not specifically recognize that
right or freedom or only recognizes it to a limited extent (Para. 5 of Article 15 of
the Constitution).

C. Temporary Revocation or Restriction of Rights

It is permissible to temporarily or revoke or restrict the human rights and basic
freedoms guaranteed by the Constitution, but only in exceptional circumstances of
war or a State of emergency. Human rights and fundamental freedoms provided by
this Constitution may exceptionally be temporarily suspended or restricted during a
war and state of emergency. Human rights and fundamental freedoms may be
suspended or restricted only for the duration of the war or state of emergency, but
only to the extent required by such circumstances and inasmuch as the measures
adopted do not create inequality based solely on race, national origin, sex,
language, religion, political or other conviction, material standing, birth, education,
social status or any other personal circumstance (Para. 1 of Article 16 of the
Constitution). The provision of the preceding paragraph does not allow any
temporary suspension or restriction of the rights provided by Articles 17, 18, 21,
28, 29 and 41 (Para. 2 of Article 16 of the Constitution).

Concerning its essence, the regulation of these situations can be comparable
with the provisions of Article 4 of the International Pact on Citizenship and Political
Rights.8

The exceptional and temporary revocation and restriction of rights, defined by
the Constitution, can be relevant only in explicitly and restrictively determined
situations - e.g. in circumstances of war or a State of Emergency. A State of
Emergency shall be proclaimed if the existence of the State is threatened by a great
and general danger. The proclamation of a State of War or a State of Emergency,
and the introduction and repeal of measures necessitated by such proclamation,
shall be effected by the National Assembly on the proposal of the Government. In
the event that the National Assembly is unable to convene, the mentioned matters
may be effected by the President of the State (Article 92 of the Constitution). It
shall be permissible to temporarily revoke or restrict the human rights and basic
freedoms guaranteed by the Constitution, but only in exceptional circumstances of
a State of War or a State of Emergency (Para 2 of Article 108 of the Constitution),



but only to the extent required by the same and only inasmuch as the revocation or
restriction does not create inequality of treatment based only on national origin,
sex, language, religion, political or other conviction, material standing, birth,
education, social status or any other personal circumstance (Para. 1 of Article 16 of
the Constitution). However, the Constitution determines, that there shall be no
temporary revocation or restriction of the following constitutional rights and
freedoms and/or constitutional principles: the Inviolability of Human Life (Article 17
of the Constitution), the Prohibition against Torture (Article 18 of the Constitution),
the Protection of Human Personality and Dignity (Article 21 of the Constitution), the
Presumption of Innocence (Article 27 of the Constitution), the Principle of Legality
in the Criminal Law (Article 28 of the Constitution), the Legal Guarantees in
Criminal Proceedings (Article 29 of the Constitution) as well as the Freedom of
Conscience (Article 41 of the Constitution).

Social Rights - Historical Outline9

The Slovenian constitutional systems before 1991 declared the priority of the
social and economic rights as an essential part of the former systems. Beside
classical political and economic rights also some constitutional rights more typical of
the former social systems were declared, e.g. the right to self-government as one
of the basic human and citizens' rights in the former so-called socialist society. In
current constitutional systems in force such as the Slovenian system, we can see
the renaissance of classical rights as well as the gradual discontinuation of
constitutional regulation of social and economic rights to a great extent.

The contents of the constitutional provisions concerning part Il Human Rights
and Basic Freedoms as well as the Part Ill. Economic and Social Relations, shows
that all rights which are a part of a general complex of human rights are there
included. The system also includes two international protective measures:

— Article 8 of the Constitution which declares that statutes and other legislative
measures shall comply with generally accepted principles of international law and
shall be in accord with international agreements which bind Slovenia from time to
time, and

— the provision of Para. 5 of Article 15 of the Constitution, which prescribes that
it shall not be permissible to restrict any human right or basic freedom exercisable
by acts which would otherwise be legal in Slovenia, on the basis that this
Constitution does not recognize that right or freedom or only recognizes it to a
limited extent, as arises from some international legal acts concerning human
rights.

The most important constitutional provisions are as follows:

— the protection of human rights against different possible repressive
interventions of the State as well as against abuse of power (see Articles 16, 17, 18
through 31, 34 through 38 of the Constitution);

— the economic, social and cultural rights (in general, the Ill. Part of the
Constitution);

— legal and other mechanisms for efficient human rights protection (Articles 15,
129, 130, 131, 132, 133, 134,155, 156, 157, 158, 159 of the Constitution).

Particular Economic and Social Rights10



Under the Constitution in force, the economic and social rights guaranteed are
as follows:

The Slovenian constitutions adopted after World War 1l contained many social
and economic rights. The Constitution of 1991, however, is based on the concept
that the current Constitution shall contain only a minimal number or extent of
economic and social rights.

A. The Right to Own and Inherit Property

The right to private property and inheritance shall be guaranteed (Article 33 of
the Constitution).

The Constitution explicitly underlines the extended social function of property.
In addition, the Constitution declares the economic and environmental function. In
such mode the Constitution essentially limits the power of private (and some other)
owners who shall while acquiring and enjoying immovable and movable property,
respect the objective wider interests of the community or society. Limitations of the
right to property are specified by the Constitution in Article 68 (the Property Rights
of Foreigners), Article 69 (the Compulsory Acquisition - the Expropriation), Article
70 (the National Assets and National Resources) and in Article 71 (the Protection of
Land). The inheritance shall be regulated in detail by statute: the Inheritance Act;
the Inheritance of Inheritance of Farmsteads Act. However, foreigners can under
certain conditions acquire the right to property affixed to land (Article 68 of the
Constitution). The Constitution guarantees by Article 33 the right to own and inherit
property, but in Article 67 provides for the economic, social and environmental
function of property (which determine the obligations and limitations to ownership
while acquiring and enjoying property). The result is that the Constitution has
moved from the liberal understanding of private property. The conditions under
which property is acquired and enjoyed are regulated by statute so as to assure the
economic, social and environmental benefit of such property (Para. 1 of Article 67
of the Constitution). The way in which property may be inherited, as well as the
conditions under which it may be inherited, shall be determined by statute (Para. 2
of Article 67 of the Constitution).

The basic constitutional provision declares that the right to private property
shall be guaranteed. Private property is the predominating form of property.
However, the right to own property can be expropriated or limited in the public
interest. Land and property affixed to land may be compulsorily acquired, or
ownership thereof may be limited by the State in the public interest and subject to
a right to such compensation in kind or monetary compensation from the State as
shall be determined by statute (Article 69 of the Constitution).

The Constitution defines that the right to property affixed to land may be
expropriated or limited on the basis of monetary compensation or compensation in
kind. Such a formulation is a peculiarity of the Slovenian constitutional system, but
it is reasonable as regards the expropriation of land.11

Furthermore, the Constitution regulates beside private property also public
property (State property and the property of local self-government bodies). The
Constitution also regulates special modes of acquisition, enjoyment and disposal:
e.g. special conditions for land use - Article 71; the special protection of land -
Article 71; special conditions governing the exploitation of natural sources - Article



70; the protection of the natural and cultural heritage - Article 73. Concerning
acquisition, besides classical forms of the acquisition of property, it is necessary to
take into consideration also statutes which regulate the procedure of the
transformation of (former) so-called social ownership into ownership with so-called
known title holder. The economic function of property involves property as a basis
for acquiring economic benefits as well as a basis for business, good husbandry,
production, income and profit making. But the exercising of the economic function
of property is limited by the public interest. On the other hand, the social function
of property is limited by the phenomena of the social welfare state (Article 2 of the
Constitution) - by the aspiration to insure the existential minimum quality of life
level for all citizens. The environmental function of property is connected with the
protection of a healthy living environment.

Denationalization is not based on optional norms but on norms of a forced
character (ius cogens). Denationalization claimants obtain rights on the basis of
decisions of state bodies.12

2. The Constitutional Court of the Republic of Slovenia, Decision No. U-1-25/92,
4 March 1993, Official Gazette RS No. 13/93, OdIUS II, 23. Unequal treatment of
natural persons and legal entities with respect to the right to denationalisation
property violates the constitutional Principle of Equality before the Law (Article 14
of the Constitution).

The nature of the legal entity status of the Catholic Church organisations and
foundations is judged according to national regulations. The statute of limitations
for submitting the denationalization requests must be the same for all rightful
claimants, and, therefore, this time Ilimit for legal entities who are rightful
claimants, according to the decision of the Constitutional Court, must begin on the
day on which this decision takes effect.

3. The Constitutional Court of the Republic of Slovenia, Decision No. U-I-
122/91, 10 September 1992, Official Gazette RS No. 46/92, OdIUS I, 56. The legal
provisions which in a general way restrict or deny the right of ownership over
farmland are considered by the Court to be in conflict with those provisions of the
Constitution which ensure the right to personal property and inheritance, specify
the ways of acquiring and enjoying the property and determine the revocation or
restricting of property rights for the public good with compensation in kind or
remuneration as are stipulated by the statute. The Constitution does not restrict
ownership rights but only makes it possible for the ways of acquiring and enjoying
property to be regulated by statute in such a way as to ensure its economic, social
and ecological functions, and makes it possible for ownership rights to be taken
away or to be restricted only for the public benefit under such conditions as are
stipulated by statute.

4. The Constitutional Court of the Republic of Slovenia, Decision No. U-1-57/92,
3 November 1994, Official Gazette RS No. 76/94, OdIUS I11l, 117. It is not contrary
to the Constitution for special rules concerning the inheriting of farmland and
private farms to be prescribed by statute, for thereby the commitment of Slovenia
to the Social Welfare State (Article 2 of the Constitution) is observed, and special
social and economic functions of medium-sized farms are defined (Articles 67 and
71 of the Constitution). The restricting of the freedom of testator and the right to



inherit farmland by statute does not infringe upon the Principle of Equality before
the Law (Article 14 of the Constitution), this differentiation is introduced by statute
on the basis of generally acknowledged specificities of the state of facts. To restrict
the right to inherit and the right to own property is contrary to the principles of a
State governed by the Rule of Law if the criteria prescribed by statute are not
identified or at least identifiable.

The Protection of Land: The State shall regulate land use by statute (Para. 1 of
Article 71 of the Constitution). Agricultural land shall be afforded special protection
by statute (Para. 2 of Article 71 of the Constitution). The State shall have a special
responsibility to foster the economic, cultural and social advancement of those
members of the population living in mountainous areas (Para. 3 of Article 71 of the
Constitution). The provisions of this programme are reasonable because of the
nature of the Slovenian territory as well as because of the social structure of the
inhabitants of Slovenia.

The Protection of the Natural and Cultural Heritage means that each person
shall be obliged, in accordance with statute, to protect rare and precious natural
areas, as well as structures and objects forming part of the national and cultural
heritage. State and local government bodies shall be responsible for the
preservation of the natural and cultural heritage (Article 73 of the Constitution).
These constitutional provisions of the programme are connected with some other
constitutional provisions (e.g. Articles 67, 70 and 71 of the Constitution).

The Provision of Proper Housing means that the State shall create the conditions
necessary to enable each citizen to obtain proper housing (Article 78 of the
Constitution).This constitutional provisions has a programmatic character and takes
the form of instructions to the Legislature concerning the regulation of matters
connected to work as well as incomes and the standard of living.

B. Property Rights of Foreigners

Under the former constitutional regulation of 1991, foreigners were entitled only
to acquire title to property affixed to land under such conditions as were
determined by statute (Para. 1 of Article 68 of the Constitution). Foreigners was not
entitled to acquire title to land except by inheritance in circumstances where the
reciprocity of such rights of acquisition were recognized (Para. 2 of Article 68 of the
Constitution).

As regards the European Agreement Establishing an Association between the
Republic of Slovenia, of the One Part, and the European Communities (hereinafter:
Community) and their Member States, Acting within the Framework of the
European Union, of the Other Part of 9 June 1996, it was necessary before the
ratification of the respective Agreement to adapt the provision of Article 68 of the
Constitution to the EEC standards of the<normative regulation of the respective
matters (the Constitutional Law on the Amendment of Article 68 of the Constitution
of the Republic of Slovenia, Official Gazette RS, No. 42/97). Under the amended
constitutional provision, foreigners can acquire title to property affixed to land
under such conditions as are determined by statute or as are determined by treaty
ratified by the National Assembly, in circumstances where the reciprocity of such
rights of acquisition are recognized. The mentioned statute and the treaty must be



passed by the National Assembly by two-thirds majority of all elected deputies
casting their votes in favor of the same.13

On June 5, 1997 the Government of Slovenia commenced proceedings to review
the constitutionality of the European Agreement Establishing an Association
between the Republic of Slovenia, of the One Part, and the European Communities
(hereinafter: Community) and their Member States, Acting within the Framework of
the European Union, of the Other Part (hereinafter: ESP). The Constitutional Court,
according to Para. 2 of Article 160 of the Constitution and Article 70 of the
Constitutional Court Act (Official Gazette RS, No. 15/94), provided the opinion:

On the Government's proposal concerning the process of the ESP establishing
an association between the Republic of Slovenia and the European Union, the
Constitutional Court provided an opinion regarding the conformity of Article 45,
Items 7.b and 7.c of the ESP, and Annex XIII in conjunction with Article 64, Para. 2
of the ESP, with the Constitution of Slovenia.

Article 45, Item 7b of the ESP provides that subsidiaries of Community
companies shall have the same rights enjoyed by Slovenian nationals and
companies to acquire and sell real property, including, natural resources,
agricultural land and forestry, when these rights are necessary for conducting their
economic activities. The Court held that it is constitutional for an established,
registered Community company acting according to Slovenian laws in the Slovenian
territory to possess these rights.

Article 45, Item 7c of the ESP, requires that Slovenia grant foreigners the same
rights as Slovenian nationals and companies to acquire and sell real property
including natural resources, agricultural land and forestry, when it is necessary for
conducting their economic activities. The Court held that Article 45, Item 7c of the
ESP conflicts with Para. 2 of Article 68 of the Constitution of Slovenia, which
provides that foreigners can not acquire land, except by inheritance in
circumstances where the reciprocity of such rights of acquisition are recognized.

Item 1 of Annex XIII to the ESP, compels Slovenia to take measures necessary
to allow the citizens of the Member States of the European Union, upon a reciprocal
basis, the right to purchase real property in Slovenia on a non-discriminatory and
reciprocal basis. This is in conflict with Para. 2 of Article 68 of the Constitution of
Slovenia, which provides that foreigners can not acquire land, except by inheritance
in circumstances where reciprocity of such rights of acquisition are recognized.

Item Il of Annex XIIl to the ESP requires, on a reciprocal basis, that Slovenia
grant to citizens of EU Member States who have resided in the territory of Slovenia
for a period of three years the right to purchase real property. This requirement
conflicts with Para. 2 of Article 68 of the Constitution of Slovenia, which provides
that foreigners can not acquire land, except by inheritance in circumstances where
reciprocity of such rights of acquisition are recognized.

Item Il of Annex XlII to the ESP is consistent with Article 13 of the Constitution
of Slovenia. Article 13 can be interpreted in a manner that allows citizens of
member States of the European Union the right to purchase real estate in Slovenia
under the same conditions as apply to citizens of the Republic of Slovenia. Article
13 provides that foreigners shall, in accordance with international agreements,
enjoy all those rights, which are guaranteed by this Constitution and by the law.



Except rights which only citizens of Slovenia may enjoy pursuant to the Constitution
and law. Such laws must respect Para. 1 of Article 14 of the Constitution of
Slovenia, which provides that in Slovenia each individual shall be guaranteed equal
human rights and basic freedoms regardless of national origin, race, birth, sex,
language, religion, political or other beliefs, financial status, birth, education, social
status or any other personal circumstance.

A competent State body must not bind the Republic of Slovenia to an
international agreement that would violate the Constitution. An obligation imposed
by the international agreement would be unconstitutional if the international
agreement coming into force creates directly applicable unconstitutional norms, or
if the international agreement binds the State to adopt an unconstitutional law.
Ratification of the ESP would bind the Republic of Slovenia to adopt legal acts
implementing the rights contained in the ESP provisions referred to in Items 111, 1V,
and V of this opinion. Most significantly the Republic of Slovenia would force itself
to amend Para. 2 of Article 68 of the Constitution of Slovenia, according to which
foreigners may not acquire title to land.

C. Rights to Utilize National Assets and National Resources

Special rights to utilize national assets may be acquired subject to such
conditions as are determined by statute (Para. 1 of Article 70 of the Constitution).
The conditions governing the exploitation of natural resources shall be determined
by statute (Para. 2 of Article 70 of the Constitution).

"National assets" signify the real estate which may be utilized by each person as
regards the character of the good itself or as regards its intention, specified by
statutel4.

The particular kind of natural resources (e.g. mineral sources, flora, fauna, land,
forests, water etc.) and form of protection shall be determined by statute - the
Natural and Cultural Heritage Act.

This special right to utilize national assets shall be determined by statute for
real estate designed for public unionization as regards the nature of the good itself
or as regards the intention specified by regulations and concerning the rules of
utilization. A special group of provisions regulate the protection of goods, but at the
same time determine duties and conditions of protection as a form of limitation of
property. The protection of the natural and cultural heritage is (Article 73 of the
Constitution) determined by statutes and other regulations (e.g. municipal
ordinances).

D. Rights of Foreigners to Exploit Natural Resources

The rights of foreigners to exploit natural resources, and the conditions under
which any such exploitation may take place, may only be determined by statute
(Para. 3 of Article 70 of the Constitution).

E. Right to a Healthy Living Environment

Everyone has the right in accordance with the law to a healthy living
environment (Para. 1 of Article 72 of the Constitution). The state shall promote a
healthy living environment. To this end, the conditions and manner in which
economic and other activities are pursued shall be established by law (Para. 2 of
Article 72 of the Constitution). The law shall establish under which conditions and to
what extent a person who has damaged the living environment is obliged to provide



compensation (Para. 3 of Article 72 of the Constitution).This constitutional provision
concerning the responsibility of the State to assure a healthy living environment
has a programme character.

F. Free Enterprise (The Business Sector)

Free economic initiative shall be guaranteed (Para.l of Article 74 of the
Constitution). The conditions for establishing commercial organisations shall be
established by law. Commercial activities may not be pursued in a manner contrary
to the public interest (Para. 2 of Article 74 of the Constitution). Unfair competition
practices and practices which restrict competition in a manner contrary to the law
are prohibited (Para. 3 of Article 74 of the Constitution).

Such provisions are required for the system of a market economy. Furthermore,
the protection of free competition is one of the fundamental state functions in such
a system. The above mentioned constitutional provision is the legal basis for the
statutory regulation of the organisational forms of companies (Companies Act).

The Constitution in force assigns the regulation of the whole economic field to
statute, which shall follow the constitutional provisions. However, the Constitution
declares that free enterprise shall be guaranteed (Article 74). The constitutional
provision on free enterprise was embodied in a concrete form by the Companies
Act:

- each natural person shall have the legal opportunity to establish a company
irrespective of his physical or social characteristics;

- the above mentioned broadly defined legal right can be limited by statute;

- the statutory prohibition on establishing companies must be sufficiently clear
and specified irrespective of the regulation by which it is regulated, e.g. Articles 3
and 5 of the amended Foreign Trade Act .

G. Participation in Management

Employees shall participate in the management of commercial organisations and
institutions in a manner and under conditions provided by statute (Article 75 of the
Constitution).

The Worker's Participation in Management Act determines the manner and
conditions as regards worker's participation in the management of companies
(unless a special statute determines otherwise) as well as enterprises carrying out
economic public services, banks, insurance companies and institutions (Article 1 of
the Worker's Participation in Management Act). Worker's participation in
management is evidenced:

- by the right to make initiatives and by the right to receive a reply to such
initiatives;

- by the right to be informed;

- by the right to submit opinions and proposals as well as the right to reply to
them;

- by the opportunity or obligatory exercising of common consultation with
employer;

- by the right to take part in decision-making;

- by the right to suspend the consequences of decisions made by the employer;



- by other forms of participation which shall be specified by an agreement
concluded between the employer and the workers' council (Article 2 of the Worker's
Participation in Management Act).

The listed rights shall be exercised by individual workers or collectively by the
workers' council or the workers' trustee, by the workers' assembly, or by the
workers' representatives in company bodies (Article 3 of the Worker's Participation
in Management Act). Workers' participation in management of the company shall
be exercised as follows:

- they shall be informed directly; in addition, they can submit proposals and
opinions directly;

e they shall be informed through the workers' trustee or the workers' council;
in addition, they can submit proposals and opinions through the workers' trustee or
the workers' council; they can request a common consultation with the employer;
they can participate in the decision-making process on particular matters specified
by statute; they also can request the suspension of the consequences of particular
decisions of employers until a final decision is taken by the empowered body
(Article 85 of the Worker Participation in Management Act).

H. Freedom of Trade Unions

The freedom to establish, operate and join trade unions shall be guaranteed
(Article 76 of the Constitution).

Only employees can exercise the above-mentioned freedom. On the other hand,
trade unions shall not act contrary to the legal order in force. With such a
formulation, the Constitution wishes to emphasize the Freedom of Trade Unions as
an essential element of the economic system. The provision of Article 76 of the
Constitution is connected to Article 42 of the Constitution (the Right of Assembly
and Association).

I. Right to Strike

Employees have the right to strike (Para. 1 of Article 77 of the Constitution).
Where required by the public interest, the right to strike may be restricted by law,
with due consideration given to the type and nature of activity involved (Para. 2 of
Article 77 of the Constitution).

Strikes shall be governed by such rules as are valid for legal strikes, i.e. within
the scope of statutory regulation (the Strike Act) and the Strike Rules. The strike
may be limited by statute, considering the type and nature of a certain field of
activity (particular social activities, the economic infrastructure, the police,
customs), or where such a restriction is in the public interest (e.g., if the strike can
threaten human life, or if it can result in damages in tort).15

J. Freedom of Work

Freedom of work shall be guaranteed (Para. 1 of Article 49 of the Constitution).
Everyone shall choose his employment freely (Para. 1 of Article 49 of the
Constitution). Everyone shall have access under equal conditions to any position of
employment (Para. 3 of Article 49 of the Constitution). Forced labour shall be
prohibited (Para 4 of Article 49 of the Constitution).

The above constitutional provision provides the programme principle and at the
same time instructs the National Assembly when it decides on economic or other
policies of the State.



The present right does not entail a subjective right to a respective position or
job. On the other hand, some statutes impose concrete duties and obligations on
employers and the State (the protection of workers against illegal acts of
employers, compulsory social insurance for employees, protection of disabled
persons etc.). The freedom of work involves three elements: the free choice of
employment, the equal availability of work opportunities under equal conditions to
each person, as well as the prohibition of forced labor.

The security of employment means that the state shall create opportunities for
employment and work, and shall ensure the protection of both by law (Article 66 of
the Constitution).

Under the above constitutional provision, the State creates possibilities for
employment and work as well as insures the respective legal protection. To
recognize the freedom of work (first of all, the freedom of the availability of work)
and to insure the respective judicial protection, it would be unreal and would mean
the introduction of declaratory provisions into such a legal act as the Constitution
is. The same is relevant as regards the obligation of the State that it shall create
the conditions necessary to enable each citizen to obtain proper housing (Article 78
of the Constitution).

The inspectorate for work carries out the supervisory control of the
implementation of statutes, other regulations, collective agreements and general
acts regulating employment, salaries and other incomes arising from the
employment of workers in Slovenia and abroad, workers' participation in
management, strikes and safety at work (Article 1 of the Labor Inspection Act). The
inspectorate shall be established as a body (with its organisatorial units) within the
Ministry of Labor (Article 2 of the Labor Inspection Act). The inspectorate shall
provide for the implementation of policies and measures of labor inspection,
cooperate with the Ministry of Labor concerning the preparation of regulations in its
field of activity (Article 3 of the Labor Inspection Act). In addition, the inspectorate
shall prepare reports on its activity for the parent Ministry (Para. 1 of Article 5 of
the Labor Inspection Act). The Government must submit the respective report to
the National Assembly. After approval, the report must be sent to the International
Labor Office (Para. 2 of Article 5 of the Labor Inspection Act). During the exercising
of their duties, the inspectors are empowered to make all respective arrangements
(Articles 12 through 23 of the Labor Inspection Act).

The right to equitable payment (salary):

Under the Basic Rights Arising from Labour Relations Act (a former federal law,
beside Slovenian statutes, and partially still legal source, which is in general not
incompatible with the Slovenian legal system in force; published in the Official
Gazette SFRY, Nos. 60/89, 42/90), a worker has a right to personal income
(payment, salary), in conformity with a respective general act, adjusted in
accordance with the collective agreement and statute. Under the general act and/or
the collective agreement, workers are entitled to such a share of personal income
that corresponds to the firms income or profit, in proportion to the worker's
participation in profit making. Statute also declares the right of workers to personal
income in proportion to profit making due to their exceptional participation based
on innovation, rationalization or other forms of creativity related to work. The



mentioned statutory provisions are not bound by some special compulsory
measures. Statute determines the sanction (penalty) for a concrete case if the
employer doesn't pay an employee his salary at least once in a month.

The General Collective Agreement for the Commercial Sector and the Collective
Agreement for Non-Commercial Activities specify the obligatory minimal standards
and grounds for the determination of the contents of collective agreements in
particular activities and organisations as regards personal incomes and other
supporting benefits. The starting personal incomes shall be valorized concerning the
particular increase clause taken into consideration the increase in the costs of
living. The collective agreements for sectors can not determine lower starting
personal incomes, unless such payments could threaten the operation of the
organization and/or the employer, but only taking into consideration the respective
criteria and with a maximum deccase of 20%. The mentioned collective agreements
also include provisions on allowances and their amounts which are due to workers
because of difficult and harsh working conditions, inconvenient organisation of
working hours, etc. Salary continuances are separately determined in the event of
allowed absenteeism (illness, education, holidays with pay) as well as some other
special benefits of employees: e.g. the holiday cash grant, jubilee awards,
retirement benefits. The following are regulated separately: the personal income of
trainees as well as the payment for the work of students in the case of their
compulsory practical work as a part of a schooling programme. The personal
income of trainees is determined in proportion to the personal income of other
workers (70%), the payment for the compulsory practical work of students is
determined with reference to the average personal income in the business sector,
with a relatively low minimum share of 15%; but these persons are entitled to such
additional benefits as other workers.

Irrespective of the provisions of the collective agreements the worker has the
right at least to the minimum wage. The minimum wage is regulated by the
Minimum Wage Act (Official Gazette RS, No. 48/90). Under this statute the
minimum wage is set for each worker who works full time and fulfills work
obligations, it is at least an amount which assures material and social security.
Workers who work part time are entitled to receive a proportional share of such
personal income. The minimum wage is determined by the Government after
hearing the preliminary opinion of the Chamber of Commerce. At this determination
the Government shall consider the value of the basic necessarities of life, the
variation and level of personal incomes in the business sector of the State as well
as the achieved level of labor productivity in the business sector of the State.

The statutes and collective agreements don't contain provisions, which could -
regarding the right to salary - express discrimination based on sex.17

K. Special Rights of Foreigners Employed in Slovenia

Aliens employed in Slovenia and members of their families have special rights
provided by law (Article 79 of the Constitution).

L. Right to Social Security

Citizens have the right to social security under conditions provided by law (Para.
1 of Article 50 of the Constitution). The state shall regulate compulsory health,
pension, disability and other social insurance, and shall ensure its proper



functioning (Para. 2 of Article 50 of the Constitution). Special protection in
accordance with the law shall be guaranteed to war veterans and victims of war
(Para. 3 of Article 50 of the Constitution).

The national social security system is based on the principle of national
solidarity; this means that each citizen shall contribute from his/her personal
income in order to cover dues within the scope of social security. As regards social
security, first of all the principles of mutuality and solidarity shall be taken into
consideration 1. The legal system which used to be in force in Slovenia before 1991
is still in the process of being changed and adapted. On the basis of the new
Constitution, legislation was passed which stated the following goals:18

- first of all the Constitution declares of the rights to social security, to health
care as well as special protection models for certain individuals included in the basic
human rights;

- the intention of the new legislation it is to adapt the system of social security
to the new social circumstances, first of all to introduce by law the opportunities for
additional voluntary insurance as well as for private initiatives concerning health
care services, social welfare and child welfare;

- to assure by the new system the possible continuaity with the former system
of social security as regards the scope of entitled persons as well as the list or
extent of available rights;

- the harmonization of the system with current international standards
concerning the regulation of social security as well as harmonization with European
systems of social welfare;

- that under the prevailing point of view it would be not possible to introduce
some short-term extreme change in the system of social security, but only during a
certain longer period. By means of a long-term successive introduction of changes,
the violation of vested rights and expected rights of individuals can be prevented.

The new statutes regulating the social insurance preserved the starting point
that with the public system offering support benefits (salary continuances and
pensions) the lost salary will still be replaced to a great extent. Furthermore, the
system provides opportunities for additional voluntary insurance, especially for
higher income arising from pension insurance as well as for totally free health
service. For persons without earned incomes or receipts from social insurance, the
right to financial assistance within the social welfare system is guaranteed.

The constitutional provisions of Article 50 are very general and instructive. The
Constitution guarantees the right to social security to all citizens. In addition, it is
necessary to consider also the provisions of Article 79 of the Constitution, which
determines that foreigners employed in Slovenia, together with their family
members, shall enjoy such special rights as determined by statute. The formulation
of Para. 2 of Article 50 of the Constitution provides for compulsory and voluntary
insurance as a novelty within the Slovenian system of health and pension
insurance. On the other hand, under Para. 3 of Article 50 of the Constitution, war
veterans and civilian casualties of war shall be guaranteed special benefits as
provided by statute; it concerns especially the regulation of their own rights as
regards their social insurance and social welfare.19



The right to social security has to be included beside the right to work and the
right to adequate payment among these human rights which are the basis for the
achievement of two basic universally recognized values, human dignity and human
economic security.20

The new statutes by which the constitutional right to social security has been
exercised, regulate in the field of the social insurance the following branches:
pension and disability insurance, health protection and insurance as well as
unemployment insurance2l.

Social support is regulated by the Social Welfare Act (Official Gazette RS, Nos.
54/92, 56/92). In addition, the special protection of children and the family are
regulated by the Child Welfare Act (Official Gazette RS, Nos. 35/79, 8/90 ).

The statutes on security regulate the health care and payments determined by
the Convention of ILA No. 102, which also applies to Slovenia. The particular
support benefits (pensions, salary continuances as well as other support benefits)
are assessed as a percentage of earlier salaries. These percentages concerning the
assessment of support benefits exceed the minimum level as defined by the
Convention of ILA No. 102. Under the Health Care and Health Insurance Act, each
person shall have the right to the highest level of health but he/she shall be obliged
to take care of his/her health. Health care and particular support benefits
concerning motherhood as well as financial assistance for children, are regulated by
the Child Welfare Act.

It is characteristic for the system of social insurance that a wide circle of entitled
persons is included in the uniform system of pension and disability insurance as
well as health insurance. The circle of entitled persons includes beside regular
employees and their family members, also independent professionals, farmers and
their family members and some other categories of active persons. Health
insurance has been nearing universality, because into the system are included
beside actively employed inhabitants also all Slovenian citizens with residence in
Slovenia. Unemployment insurance shall be compulsory for those regularly
employed.

The Social Welfare Act defines the system of social services and the
institutionalized protection of needy individuals as well as the rights to support
benefits from social welfare. The mentioned Act is based on some new starting
points as regards entitled persons, who are not only some socially handicapped
groups of inhabitants as has been the case, but a current entitled person can be
any person who is in material or social need and needs help. The entitled persons
to support benefits are older persons and disabled persons who do not have
sufficient life resources and under the new system also persons able to work who
are not able to assure the sufficient resources for their own survival as well as for
the survival of their dependent relatives. With the extension of the circle of entitled
persons to persons able to work, it is guaranteed that all unemployed socially
handicapped persons are entitled to receive minimum support benefits. In addition,
there was introduced the universal protection of citizens with residence in Slovenia
and foreigners with permission for residence, if they are socially handicapped.

The support benefits and services under Article 1 of the Social Welfare Act have
the character of rights. Some conditions for the acquisition of a right are defined by



law, but other conditions are dependent on a discretional evaluation by an
organisation of public power, which is empowered to evaluate entitlements.

The system of social insurance and social welfare also includes the status of
jobseekers, which is important in the circumstances of relatively high
unemployment in Slovenia. People who have lost their jobs and become
unemployed, shall acquire the right to support benefits within the scope of the
system of unemployment insurance. People who don't have any rights arising from
insurance can acquire the respective support benefits within the system of social
welfare. All unemployed persons who are Slovenian citizens with residence in
Slovenia have the right to health care. Citizens without sufficient resources for their
survival have the right to support benefits as well as the right to health care.

The protection of child, mother and family is specially regulated by the Child
Welfare Act and by the Family Support Benefits Act (Official Gazette RS, Nos.
65/93, 71/94, 73/95). Until the present, the protection of children and the family
was oriented first of all to the protection of families' interests with both employed
parents as well as families with the lowest incomes. The statute guarantees a
universal child allowance and a universal parental allowance for parents who are
not entitled to receive parental pay benefits. So the statute fulfills to a higher
degree the rights of individuals and obligations of the State than those under the
European Social Charter.

A general characteristic of the new statutory regulation of rights within the
system of social security is the tendency towards the reduction of rights within the
public compulsory system of social insurance as well as the tendency towards the
concurrent legalisation of additional private insurance, as well as private initiatives
in health care, child welfare and in social welfare. At the same time the rights to
social benefits in the field of social welfare have been extending, especially as
regards the circle of entitled persons and the right to support benefits in the field of
the protection of children and the family.22

M. Right to Health Care

Everyone has the right to health care under conditions provided by law (Para. 1
of Article 51 of the Constitution). The rights to health care from public funds shall
be provided by law (Para. 2 of Article 51 of the Constitution). No one may be
compelled to undergo medical treatment except in cases provided by law (Para. 3
of Article 51 of the Constitution).

Health care has to be considered as a system of social, collective and individual
measures for strengthening, preserving and restoring health. These measures and
who health caretakers are, beside each individual, are determined by statute. Along
with the right to the health care, the Constitution adds the right to health
insurance, as determined in Article 50 of the Constitution. As regards the principle
that the right to health care is enjoyed to each person, the Health Care and Health
Insurance Act (Article 7) determines that the Republic of Slovenia provide from the
State budget also the resources for the emergency health care of persons without
residence, of foreigners from countries with which Slovenia has not concluded
treaties as well as foreigners and Slovenian citizens with permanent residence
abroad who are staying in the Republic of Slovenia or who are traveling through



Slovenia, but for whom it is not possible to guarantee the respective resources for
payment of costs of their health service.23

The Constitution explicitly refers to the statutory regulation of rights arising
from health care, which are financed out of public revenue. The obligation to take
care of ones own health and the prohibition against threatening the health of others
are in Slovenia the object of statutory regulation. The Constitution determines only
that no person shall be compelled to undergo medical treatment except in such
cases as are determined by statute (Para. 3 of Article 51 of the Constitution). The
mentioned constitutional provision also guarantees personal integrity of person.

While exercising the above mentioned constitutional right, concerning Article 14
and /or Article 51 of the Constitution, it is a question whether each person could
have equal right to health care, regardless of their financial circumstances in a
concrete case. In addition, Article 51 of the Constitution determines that the
conditions for the exercising of the right to health care shall be regulated by
statute. But according to Article 14 of the Constitution (the principle of equality
before law) the statute could not regulate such conditions which could entail
unequal rights, among others also concerning financial circumstances. The Health
Care and Health Insurance Act (Article 23 of the Act, Official Gazette RS, Nos. 9/92,
13/93, 9/96) established the basis for the relatively high level of participation of
individuals in the costs of health care concerning some kinds of services or in
certain circumstances (medical treatment of non-occupational injuries); but despite
some exceptions determined by statute, which are not determined in detail, this
obligatory participation can prevent an individual who has financial difficulties from
exercising the right to health care, because he/she is not able to help pay for the
medical treatment costs.24

N. Rights of the Disabled

Disabled persons shall be guaranteed protection and worktraining in accordance
with the law (Para. 1 of Article 52 of the Constitution). Physically or mentally
handicapped children and other severely disabled persons have the right to
education and training for an active life in society (Para. 2 of Article 52 of the
Constitution). The education and training referred to in the preceding paragraph
shall be financed from public funds (Para. 3 of Article 52 of the Constitution).

The Constitution includes in Article 52 the generally implemented term: the
disabled, which includes two categories of persons, disabled workers and disabled
persons. Among the different rights, which by statute belong to disabled persons,
the Constitution determines in Para. 2 and 3 of Article 52 explicitly only the right of
mentally and physically handicapped children and other severely disabled persons
to education and worktraining in order that they may lead an active life in society.
The education and worktraining shall be financed out of public revenue. The special
protection of war veterans and civilian casualties of war are guaranteed by the
constitutional provision on the right to social security (Para. 3 of Article 50 of the
Constitution).25

O. Marriage and the Family

Marriage is based on the equality of spouses. Marriages shall be solemnized
before an empowered state authority (Para. 1 of Article 53 of the Constitution).
Marriage and the legal relations within it and the family, as well as those within an



extramarital union, shall be regulated by law (Para. 2 of Article 53 of the
Constitution). The state shall protect the family, motherhood, fatherhood, children
and young people and shall create the necessary conditions for such protection
(Para. 3 of Article 53 of the Constitution).

From the point of view of the Constitution only marriage between man and
woman is important, which must be performed in conformity with statute (civil
marriage), but not necessary under rules of religious communities. On the other
hand, the Constitution refers to the statute, which regulates marriage and the legal
rights and obligations within marriage, within the family, as well as within common
law marriage. Marriage is based on the equality between spouses, which denotes
the implementation of the general principle of equality before law as well as
equality with regard to sex. A common law marriage is the equivalent to marriage
only as regards the legal consequences, which are determined for spouses by the
Marriage and Family Relations Act. The statute does not deal with the children born
out of wedlock. If a common law marriage has any consequences, and the kind of
consequences it has in certain fields is regulated by other statutes, they are
determined by these statutes (the second section of Article 12 of the Marriage and
Family Relations Act). In such a way the equalization of a common law marriage
partner with spouse is determined e.g. by the Inheritance Act. The State shall
protect the family, motherhood, fatherhood, children and young people (Para. 3 of
Article 53 of the Constitution). This constitutional provision is valid for the whole
legal system. Therefore it does not concern only protection under family law, but
also other forms of protection: e.g. services and support benefits of social welfare,
social security, health care, the preschool and school system, as well as protection
under the labor law. Under the Constitution, the State shall provide proper
conditions for effecting such protection.26

The protection of the family by the State means first of all the protection of the
benefits of children also within the family. The relations between parents and
children are regulated by law (first of all the Marriage and Family Relations Act).

P. Rights and Obligations of Parents

Parents have the right and duty to maintain, educate and raise their children
(Para. 1 of Article 54 of the Constitution). This right and duty may be revoked or
restricted only for such reasons as are provided by law in order to protect the
child's interests (Para. 2 of Article 54 of the Constitution). Children born out of
wedlock have the same rights as children born within it (Para. 3 of Article 54 of the
Constitution).

The provision of Para. 1 of Article 54 of the Constitution provides the
constitutional ground for the so-called parental right, which is under statute (Para.
2 of Article 4 of the Marriage and Family Relations Act) composed of the rights and
obligations of parents to maintain, educate, guide as well as to protect the rights
and benefits of children. The parental right desists from the child's majority; At that
time the obligation of parents to represent the child also desists. Under the
Constitution, the State could or must intervene in the exercising of the parental
right with measures, which are carried out by first of all by the social welfare
system. Children born out of wedlock shall have the same rights as children born
within marriage.27



R. Freedom of Choice in Childbearing

Everyone shall be free to decide whether to bear children (Para 1 of Article 55 of
the Constitution). The state shall guarantee the opportunities for exercising this
freedom and shall create such conditions as will enable parents to decide to bear
children (Para. 2 of Article 55 of the Constitution).

The State creates opportunities for the exercising of this freedom. Under the
Health Measures on the Implementation of the Freedom of Choice in Childbearing,
the health service shall assure the manners and methods which can serve the
people to, at their will, prevent or freely choose to bear children. The freedom of
choice in childbearing could pose difficulties for the health service by refusing
cooperation as regards birth control measures, in the form of the right of
conscientious objection guaranteed by the Constitution and statute (Article 46 of
the Constitution and Article 56 of the Health Services Act). As a limitation of the
freedom of choice in childbearing the compulsory partial participation in bearing the
costs of respective health service could be considered (Subpara. 1 of Item 3 of
Para. 1 of Article 23 of the Health Care and Health Insurance Act ).28

S. Rights of Children

Children shall enjoy special protection and care. Children shall enjoy human
rights and fundamental freedoms consistent with their age and maturity (Para. 1 of
Article 56 of the Constitution). Children shall be guaranteed special protection from
economic, social, physical, mental or other exploitation and abuse. Such protection
shall be regulated by law (Para. 2 of Article 56 of the Constitution). Children and
minors who are not cared for by their parents, who have no parents or who are
without proper family care shall enjoy the special protection of the state (Para. 3 of
Article 56 of the Constitution). Their position shall be regulated by law (Para. 4 of
Article 56 of the Constitution).

The Constitution declares the special protection of children from economic,
social, physical, mental and other exploitation and maltreatment (Para. 3 of Article
53). The attitude to children and minors is regulated by statute: the Marriage and
Family Relations Act guarantees two forms of protection: fostering (Article 8 of the
Marriage and Family Relations Act) and tutorship (Para. 1 of Article 9 of the
Marriage and Family Relations Act). Under the Marriage and Family Relations Act,
adult persons are entitled to special tutorial protection if they are not able to care
for themselves (Para. 2 of Article 9 of the Marriage and Family Relations Act).
Children have also special rights guaranteed by the Convention on Children Rights;
but the Constitution does not mention these special rights.29

T. Temporary Asylum

The Chapter on refugees in the Foreigners Act can not be applied to temporary
refugees because it regulates the status and other matters of persons who left their
mother country (usually for a long duration) owing to persecution because of
political belief, cultural or scientific activity or national origin, race and /or religion
and they requested in the Republic of Slovenia recognition as refugee under the
Convention of UN on refugees of 1951 and the Protocol of UN on refugees of 1967.

The Temporary Asylum Act determined the temporary refugees as a legal
category, with precisely determined proceedings for the acquisition of the status as
well as with rights and obligations arising from the status.



The Republic of Slovenia has been guaranteeing temporary asylum under such
conditions and in the manner determined by the statute (Article 1 of the Temporary
Asylum Act). If the Government ascertains that in the neighboring country such
circumstances have arisen such as a war or similar circumstances, occupation,
mass violation of human rights or similar, the Government shall guarantee
temporary asylum to persons coming from the respective country (Para. 1 of Article
2 of the Temporary Asylum Act). Considering the economic and other possibilities in
Slovenia, the issues of national security, public order and peace etc., the National
Assembly, on the proposal of the Government, determines the number of persons,
whom the Republic of Slovenia will guarantee temporary asylum and the
conditions; the determined number can be exceeded (Para. 2 of Article 2 of the
Temporary Asylum Act). Statute regulates the conditions for the acquisition of the
status of temporary asylum (Articles 3 and 4 of the Temporary Asylum Act) as well
as the conditions of its cessation (Article 5 of the Temporary Asylum Act). The
statute specifies details when temporary asylum can be deprived (Article 6 of the
Temporary Asylum Act). Persons with temporary asylum have the following rights:

- to residence and sustenance during the period of the temporary asylum,
within the range of possibility;

- to health care;

- to education;

- to work;

- to receiving humanitarian help;

- to personal help as well as help as regards the exercising of these rights
(Article 20 of the Temporary Asylum Act).

When the circumstances ceases due to which the temporary asylum was
granted (Article 2 of the Temporary Asylum Act), the Government determines a
term of six months for leaving the State (Article 26 of the Temporary Asylum Act).

A foreigner with the recognized status of refugee shall be guaranteed necessary
premises, subsistence and health care until departure to another country or until
the concerned person is able to make a living, but two years at longest from the
answer to a petition for the recognition of the status of refugee (Para. 1 of Article
39 of the Foreigners Act). This time limitation is irrelevant as regards the foreigner
to whom the status of refugee was recognized, but who is unable to make a living
(Para. 2 of Article 39 of the Foreigners Act). The subsistence and the lodging of
foreigners with the recognized status of the refugee shall be financed out of public
budget (Para. 3 of Article 39 of the Foreigners Act).

Some Benefits Under the Legislation

The personal income tax shall not be paid on support benefits awards and social
admissions, allowances and receipts paid to war veterans, support benefits under
the regulations on the rights of war disabled and military disabled as well as civil
casualties of war, support benefits arising from work during work-training, support
benefits for periodical or temporary nursing and/or help of invalids, jubilee awards,
compensation for dismissal and salary continuances paid out under the regulations
on employment and unemployment insurance support benefits arising from social
security (supplementary pension, financial assistance for unemployment, child
allowances etc.), support benefits arising from fostering, support benefits arising



from a disability benefit, allowances for help and nursing, support benefits from the
periodical work of disabled persons and students and grants (Article 17 of the
Personal Income Tax Act). The mentioned support benefits are under the Tax
Administration Act, also excluded from the compulsory withholding (Article 49 of
the Tax Administration Act). The Personal Income Tax Act guarantees also income
tax relief for dependent family members (children, adoptees, grandchildren, spouse
and parents and/or adopter of the obliged, who are supported by the obliged, if
they do not have their own means (Para. 1 of Article 9 of the Personal Income Tax
Act). The municipal council can under the explained proposal of the tax authority,
allow the obliged to remiss totally or partially his/her tax load, if the exaction could
threaten the vital minimum standard of living of the obliged and maintenance of
his/her family members (Article 107 of the Personal Income Tax Act). The tax
authority can permit the deferral of the payment of one’'s tax load to a maximum of
six monthly installments or it can permit the obliged to remiss totally or partially
his/her tax load, if the exaction could threaten the vital standard of living of the
obliged and maintenance of his/her family members (Para. 1 of Article 118 of the
Personal Income Tax Act; the Tax Administration Act also contains a similar
provision - Article 89 of the Tax Administration Act).

With the compulsory exaction, only one third of the personal income can be
affected. The pension of farmers, support benefits arising from movable property
and life annuities as well as the support benefits of a life insurance policy can be
affected with the exaction, if these support benefits exceed the amount of financial
support as the only source of income under the regulations on social welfare
(Article 32 of the Amended Tax Act). Salary, salary continuance, other support
benefits arising from employment (if they are not excluded from the compulsory
exaction) as well as a pension can be affected by the compulsory exaction only to
one third of the net amount of the respective support benefits (Para. 1 of Article 50
of the Tax Administration Act). The mentioned support benefits can not be an
object of compulsory exaction if they do not exceed the amount of financial support
as the only source of living under the regulations on social welfare (Para. 2 of
Article 50 of the Tax Administration Act).

The support benefits arising from social welfare rights ,which have been paid
out of public revenue, have been brought into line with the movement of the
minimum wage (Article 10 of the Budget Act).

Under the Family Support Benefits Act, the child allowance is paid out to one of
the parents who has the right to the child allowance (Para. 1 of Article 42 of the
Family Support benefits Act). For a child in a certain institution where he is
provided accommodation free of charge, the child allowance can be not recognized
for the period of stay in the institution. The same has to be taken into consideration
as regards the child during military service. A child has the right to the child
allowance on the basis of international agreements (Article 34 of the Family
Support benefits Act).

Under the Employment and Unemployment Insurance Act, also the dependents
of insured people if they don't have own source of income, are insured (Article 23 of
the Act).



The statute (Article 11 of the Social Welfare Act) provides for the following
special services by which social needs and emergencies can be eliminated: the first
social support, personal help, family support, the institutionalized protection,
guidance, protection and employment under special conditions, the help to workers
employed in enterprises, institutions and other employers). The first social support
under this statute includes help concerning the determination of social need and
problem, the evaluation of possible solutions as well as the informing of the entitled
person of all possible forms of social welfare services and support benefits which he
can take advantage of, and of obligations (Article 12 of the Social Welfare Act).
Public service in the field of social welfare includes the social prevention, the first
social support, personal help, family help for housekeeping, institutionalized
protection as well as guidance and protection and employment under special
conditions (Para. 1 of Article 42 of the Social Welfare Act). Public service can be
carried out by public social welfare institutions (e.g. Centers for the social welfare -
Article 49 of the Social Welfare Act), but under concession, also by private persons
(Para. 2 of Article 42 of the Social Welfare Act). The State guarantees the public
service of a social prevention network (Para. 1 of Article 43 of the Social Welfare
Act), and the municipality guarantees the public service of a personal help network
as well as a network of family help at home (Para. 2 of Article 43 of the Social
Welfare Act). Social welfare activity shall be financed out of the budget of the
Republic of Slovenia (Article 98 of the Social Welfare Act). Entitled persons are
obliged to pay for services, except the services of social prevention, the first social
support and institutionalized protection in social welfare institutions for
worktraining. The recipients of financial support as the only source of income and
the recipients of the disability benefit are exempted from payment of these services
(Article 100 of the Social Welfare Act).

The State and municipalities are obliged by statute to assure the treatment and
emergency provision of the inhabitants who are because of acts of god or some
other disaster without a home and a source of income and who are residing out of
their permanent residence because of threat of danger (Para. 1 of Article 62 of the
Protection Against Acts of God Act). The mayor can exceptionally order that the
owners and users of flats are obliged to offer temporarily lodging to such evacuated
and threatened persons, if there is no possible way to assure such lodging in some
other way (Para. 2 of Article 62 of the Protection Against Acts of God Act).

Because of the assurance of social security, persons entitled to a pension
annuity, disability pension, as well as dependents' pension with a permanent
residence in the Republic of Slovenia whose pension does not reach the level of the
minimal pension of the full pensionable allowance, have the right to a hardship
allowance if they together with family members don't have other incomes which
would be sufficient for survival (Article 23 of the Amended Pension and Disabled
Persons Insurance Act).

Under the Health Care and Health Insurance Act, as an insured persons the
following categories are treated: beside employed persons and pensioners, also the
unemployed who have been receiving a salary continuance and/or financial support
through the employment register office; persons with permanent residence in the
Republic of Slovenia who are entitled to the disability benefits under the laws on



war veterans, support benefits under the regulations on the rights of war disabled
and military disabled as well as civil casualties of war; persons with permanent
residence in the Republic of Slovenia who have been receiving a salary continuance
under the Social Protection of Mentally and Physically Disabled Adult Persons Act, if
they are not insured in virtue of some other purpose; persons with permanent
residence in the Republic of Slovenia who have been receiving permanent financial
support as their source of income under the laws on the social welfare etc. (Article
15 of the Health Care and Health Insurance Act).

Men serving in the national service and the Army Reserve, have during the
performance of the national service the right to health care free of charge, to
financial support benefits as well as to the compensation of expenses resulting from
military service. Members of the standing army have during the period of military
service the right to emergency medical treatment free of charge (Para. 1 of Article
53 of the Defense Act). The costs of the health care and the health insurance are
covered by the State, if for men in the national service the insurance has not been
assured on some other grounds (Para. 2 of Article 53 of the Defense Act).
Dependents of members of the Slovenian Army have after the proclamation of a
State of War the right to financial support until that member returns from the
military service (Para. 4 of Article 53 of the Defense Act).

The military disabled have the right to the compensation for transportation
expenses also as regards travel to work-training in some other place, in case of a
permanent transport, if this person is not assured free transportation with the
public transportation under any other rule (Para. 1 of Article 55 of the War Disabled
Act).

The rights of war veterans are as follows: the right to the veteran allowance,
the allowance for help and nursing, health care, health resorts and climatic medical
treatment, free transport, etc. (Article 17 of the War Veterans Act), funeral
expenses and the acknowledgement of pensionable service (Article 5 of the War
Veteran Act).

The Government prescribes the cases and conditions for the free granting of
licences as regards national resources in demographically threatened areas
(management, usage and exploitation) (Article 21 of the Environment Protection
Act).

The proceedings before the Ombudsman are informal and for parties free of
charge (Article 9 of the Ombudsman Act).

A voluntary fireman has the right to salary continuance during an intervention
as well as during worktraining. The salary continuance has been paid out by the
employer (Para. 1 of Article 25 of the Fire Fighting Act). In case of an intervention,
which is longer than three hours, the participants are entitled to a free meal (Para.
2 of Article 25 of the Fire Fighting Act). Because of participation in an intervention
or a worktraining, a voluntary firemen can't be dismissed, transferred to some
other post or be curtailed in any other way by an employer (Para. 3 of Article 25 of
the Fire Fighting Act).

Under the Primary School Act, a student with a residence a certain distance
from the school has the right to free transportation. Furthermore, a student
attending their first year has the right to free transportation irrespective of the



distance of their residence from the primary school, but students attending other
years only if the body competent for preventive measures relating to road traffic
determines that the security of the student can be threatened on the way to school
(Para. 1 of Article 56 of the Primary Schools Act). Children with special needs have
the right to free transport irrespective of the distance of their residence from the
primary school, if so specified by statute (Para. 4 of Article 56 of the Primary School
Act).

Those required to pay a holiday cash grant, are legal entities and natural
persons who employ employees in the Republic of Slovenia (Para. 1 of Article 2 of
the Implementation of the Social Agreement for 1996 Act). The provisions
concerning the minimum wage are applicable to all employers who employ workers
in the Republic of Slovenia (Para. 2 of Article 2 of the Implementation of the Social
Agreement for 1996 Act).

The Resolution Concerning the Basis for the Creation of Family Policies in the
Republic of Slovenia specifies that it is necessary to exceed the current priority of
the residual model of social policies, and also the industrial model of social policies,
where social security had been provided first of all to the actively employed
segment of the population (employees). At the same time it is necessary at least in
the long term to strive for the formation of a model of social policies which can
assure social security to as wide a circle of people as possible, and influence the
improvement of the quality of life of all people. It is also necessary to exercise the
fundamental starting points of the social policies. The social policies cannot be
based any more on full employment and/or the status of regular employment, nor
on the family model, designed once and for all. Under the new model of social
policies, the social security of every human shall be based on the status of
citizenship as well as on the status of employment. At the same time the mentioned
model shall take into consideration also the plurality of the family forms and needs
of the people. The Resolution specifies the following measures: in the economic-
fiscal field, the direct awarding of payments/benefits to families, which shall
complement or replace their incomes; the allocation of income in favour of families
within the scope of the tax policy as well as the special credit policy. In the field of
the education, health care, consulting agencies, help in favour of the aged, help in
favour of mentally or physically handicapped persons; the respective services shall
support the functioning of the family; measures in the field of employment;
measures in support of the reconciliation of the family and professional obligations
of both parents as well as with other benefits connected with the manual labor
market; measures in the field of housing with specific programmes for housing
development as well as other possible forms of help in favour of families.

Under the Housing Act, citizens of the Republic of Slovenia who's total family
income doesn't exceed the level specified by the rules on social welfare for the right
to a financial allowance, are entitled to obtain social housing on lease (Para. 1 of
Article 100 of the Housing Act). Assistance as regards the enjoyment of housing has
been offered under the rules regulating social welfare rights (Para. 2 of Article 100
of the Housing Act).

The Constitutional Court of the Republic of Slovenia, Decision No. U-1-135/92,
30 June 1994, Official Gazette RS No. 44/94, OdIUS 111, 84 decided as follows: The



fact that the Deputies Act grants to deputies of the National Assembly more
favourable opportunities for acquiring and asserting rights arising from old-age
insurance is not unconstitutional itself. For such benefits not to be contrary to the
constitutional provision concerning Slovenia as a State governed by the Rule of Law
and a Social State, they should be based not only on the fact of deputy mandate,
but primarily on the specificities and duration of such a mandate; they should be
proportionate to these factors and may depart from the rules of the general
insurance system only to the degree mentioned, also taking into consideration
general social circumstances. The principles according to which Slovenia is a
democratic republic and a State governed by the Rule of Law require that proposals
concerning special benefits for deputies of the National Assembly have to be
justified and accessible to the public, together with the reasons given, throughout
the procedure in which such proposals are decided by the National Assembly.

MutrokoB M.A.

“K uctopumn KOHCTUTYLIMOHHOro npasocyaua Poccun”
MockBa, 2002r.

Boilwna B cBeT KHUra npodeccopa, 3acnyXeHHoro tpucta Poccuimckon
®epepaumm M. A. Mutiokoa “K UCTOpPUN KOHCTUTYLMOHHOIO npasocyams Poccmn”.

B paboTe paccMmoTpeHbl MNpobnemMbl UCTOPUM KOHCTUTYLMOHHOINO MpaBocyaums
Poccun, npu 3ToM o0coboe BHMMaHWE YyAeneHO BO33PEHUAM T[oCyAapCTBEHHbIX



aesatenen, ydeHbix wn noauntukos XIX v Hadana XX BB. Ha cyaebHbIn
KOHCTUTYUMOHHbIN  KOHTPOJSIb W KOHCTUTYUMOHHbLIM MNpoeKkTaM, B KOTOpPbIX
npeanosiarasiocb UX  peanu3oBaTb. BnepBble aBTopoM Mo  MaTepumanam
napiaMeHTCKMxX U Apyrmx  oduuumanbHblX  MOJAMTUKO-NPABOBbIX  AUCKYCCUI
nccnepyroTcsa  BOMNpochbl  yupexaeHuss KoHctuTyumoHHoro Cyaa Poccuun, ero
obpa3zoBaHUs U NpUHATUA NepBoro 3akoHa o6 3Tom Cyae, a Takxe 0b6CyxaeHunsa ero
cyabbbl n ctatyca Ha KOHCTUTYLUMOHHOM coBewaHmnn 1993r.

AsTop — lNpeacenatens Komnteta BepxoBHoro CoBeta P® no 3akoHoAaTesNbCTBY
(1991-1993rr.), MNpeacepatens Komuccum 3akoHOAATENbHbIX MPEeANOXEHU Npwu
Mpe3naeHte PO (1993-1994rr.), uneH KOHCTUTYUMOHHOM KOMUCCUM WU YYaACTHUK
KOHCTUTYUMOHHOrO coBelwaHnsa — obpawaetcs K UCTOPUM  KOHCTUTYLMOHHOIO
NnpaBoCyamnsl, OCHOBbIBAsSAICb HE TOJIbKO Ha NMUTEPATYPHbIX U apXMBHbIX UCTOYHMKAX,
HO M Ha JINYHOM OMbITE U BNeYyaTNeHUsaX 0 CObbITUSAX, K KOTOPbIM OH 6bIs1 NpuyacTeH.

JIATBUSA
A3. Nepense
COBEeTHUK lNpencenartens
KoHcTuTyunoHHoro Cyaa
Pecnybnuku Jlateus

KoHcTuTyuMoHHas >xanoba B Pecnybnuke JlatBus:
OCHOBHbIe Npo6snemMbl U TEHAEHUUN Pa3BUTUA

YBa)kxaeMble gambl U rocnoaa!



KOHCTUTYUMOHHbIN Cya JlatBum un  KOHCTUTYUMOHHbLIN Cya ApMEeHUW MnoyTH
poBeCHUKN (KoHCTUTyumoHHbIM Cyn JlaTBun pencreyeT C pekabps 1996 ropga, a
nepsoe geno UM 6b10 BO36YyXXAEHO M pacCMOTpeHO B Hadane 1997 ropa). MHorume
npobnembl KoHcTuTyumoHHoro Cyaa JlatBum mn KoHcTuUTyumoHHoro Cyaa ApMeHun
cxoxun. K TakoMmMy BbIBOAY Mbl HEOAHOKPATHO MPUXOAWIN W Ha npeablaywmx
EpeBaHCKMX MeXxAyHapoAHbIX ceMuMHapax. Ewe HegaBHO OAHOM M3 Takux npobnem
6b110 NpaBo MHAMBMAYYMaA obpawaTtbcss B KOHCTUTYUMOHHbIM Cya, TO ecTb — 6bITb
WUNn He bbITb KOHCTUTYLIMOHHOM Xanobe.

CerogHs B JlatBun 3Ta npobnema peweHa. C 1 uwona 2001 roga vHAMBUAYYM
nMeeT npaBo obpawatbca B KoHCTUTYUMOHHbIM Cya. OpHako peanusauus
YNOMSIHYTOr0 npaBa BbisiBU/A MHOIO HOBbIX NMpobsiem.

N3meHnnace nun pabota KoHcTuTyumoHHoro Cyaa JlatBum 3a nocnegHux 15
MecsueB, To ectb nocne 1 wuwonsa 2001 roga? HecoMHeHHO. Bo-nepBbiX, 3a 3TOT
nepuog Bo3byxaeHo 6onblie aen, 4eM 3a npeablaylme yeTblipe C NOJ0OBMHOM roaa.

Bo-BTOpbIX, BECOMYIO YacTb paboTbl KOHCTUTYUMOHHOro Cyaa cocTtaBnsieT ctaaus
NPUHATUSA pelleHns o Bo3byxaeHun aena wnu ob otkase B BO3OyxaeHUM gena no
KOHCTUTYUMOHHbIM Xanobam. lMpumepHo 9/10 KOHCTUTYUMOHHbIX Xanob, KoTopble
nocTtynatT B Konsernm KoHcTutyunoHHoro Cyaa, oTBepratoTCcs Ha 3TOM CTaaun.

NaTBuinckas Moaenb  KOHCTUTYUMOHHOW  Xanobbl MMeeT  CywecCTBeHHble
ocobeHHoCTU. [louemy? Tpn um3ydyeHun onbiTa paboTbl KOHCTUTYLMOHHbLIX CyAOB
APYrux CTpaH, B KOTOPbIX €CTb WMHCTUTYT KOHCTUTYLUMOHHOM >Xanobbl, Hapsaay C
npeuMyLecTtBaMn, BbISIBASANCE U HEKOTOPbIE HEAOCTaTKMU.

PaboTtas Haa COOTBETCTBYHLWMM MNPOEKTOM WU3MEHEeHMM B 3aKOHe O
KoHcTuTyunoHHoMm Cyge, Mbl npexae BcCero nblTaluCb HaWTWU OTBET Ha BOMPOC,
KOTOpbIN Ha 3TOM ceMuHape Obln  3agaH npeacrasutento  deaepanbHOro
KoHcTuTyunoHHoro Cyaa [epMaHum AoKTOpy JlaHrepy, a WMMEHHO: 4TO Aenatb,
yTob6bl M3bexaTb neperpyskn KoHcTUTyumoHHoro Cypa? BTopown BOMpOC, OTBET Ha
KOTOpPbIA Mbl MblTaIMCb HaWTK, O6bli: 4YTO AenaTtb, 4YTOObl M3b6exaTb KOHMIMKTOB
mexay KOHCTUTYuMoHHbIM CyaoM v cygamu obuwen opucankumm? OTBETOM Ha 3TU
BOMpOChkI 6bl1a Hawa Moaenb KOHCTUTYLUMOHHOM »Kanobsl.

KakoBa aTa Mmogens? MoxHo nn eé BoobLle Ha3zBaTb KOHCTUTYLMOHHOM Xxanobon?

C o04HOM CTOPOHbI, B 3aKOHe 3asiBNeHuMs Juy TpaauUMOHHO Ha3BaHbI
KOHCTUTYUMOHHbIMK >anobamu (konstitucionala sudziba), Tak kak nnyo wumeet
npaBo noAaTb Takoe 3asiB/ieHMe B C/ly4yae YyueM/ieHUs onpefesieHHbIX B
KOHCTUTYuun npaB M OCHOBHbIX cBob6oa. C ApYyron CTOPOHbI, NlaTBUIMCKAA MOAeNb
KOHCTUTYUMOHHOM >Xanobbl CyleCTBEHHO OTnM4yaeTcss OT "Knaccuyeckon" moaenw,
MMeLWen MeCcTo BO MHOMMX KOHCTUTYUMOHHbIX cyaax Esponbl. o MHeHUto
HEMeUKMX Y4YeHbIX, naTBUNCKas MoAeNb SBNSETCS TakK Ha3biBaeMon "HeHacToswen"
(unechte) KOHCTUTYUMOHHOM Xanobonl.

CornacHo 4yactu nepBonm crtatbm 192 3akoHa o KoHcTuTyumoHHoMm Cyge
"KOHCTUTYUMOHHYIO Xanoby (3assneHue) B KoOoHCTUTYUMOHHbIM Cya MOXeT noAaTb
noboe nNMuo, KOTOpoe cuyuTaeT, 4YTo onpepeneHHole B KOHCTUTYUMW ero OCHOBHble
npasa yLeM/ATCS NpaBoBOM HOPMOW, KOTOpas He COOTBETCTBYET NpaBOBOM HOpMe
BbICLLEN topuaMYeckon cunbl". 2DTO 3HauuT, 4UTO0 KOHCTUTYyumoHHbIM Cypa
paccMaTpuBaeT TOJSIbKO COOTBETCTBME HOPMaTMBHOIMO akTa MAM ero 4actu HopMmam
BbICLLEN HOpUANYECKON cuibl. Bonpocbl 0 cooTBETCTBUM KOHCTUTYUUW APYrMX aKToB



rocyaapCTBEHHOM BAactTu, B TOM 4uUCMe peweHun CyaoB, B KOMMEeTeHUMIo
KoHcTuTyunoHHoro Cyaa He BxoAAT.

OnpaBgana nu naTeBumnckas Moaeslb KOHCTUTYUMOHHOM Xanobbl oXxuaaHua?

C O4AHOW CTOPOHbI, INLO MMEeeT BO3MOXHOCTb 3aLMUTUTb CBOM OCHOBHbIE NMpaBa OT
ylwemneHms wux TakMMWU HOPMaTUBHbIMW aKTaMW, KOTOpble He COOTBETCTBYHOT
KOHCTUTYUMN. 3a 3TOT KOPOTKMIMN Nepuos pacCMOTpeHbl Aena, Kacawwmecs pasHbIX
OCHOBHbIX MpaB, HanNnpuUMep nNpasa Ha CNpaBeAIMBbIN CyA, NMpaBa Ha NNYHYIO XU3Hb,
npaBa Ha cOob6CTBEHHOCTb, NMpaBa Ha coumanbHoe obecneyeHmne. MHorme gena 6bn
"rpoMKMMK", TO €CTb CBSI3aHbl C BbICOKMM MHTepecoM obuiecTtBa. Ho, Ha Haw B3rnag,
BaXXHYK poOnb B 3aliMTe LUEHHOCTEeN, 3akpenneHHblX B KOHCTUTYyuuW, UrpatT He
TO/IbKO KOHKpEeTHble pacCMOTPEHHble Aefna, HO M CaMa BO3MOXHOCTb obpalieHus B
KoHCTUTYUnOHHbIN Cya.

Ypanocb Takxke nsbexartb BblleyKasaHHbIX npobneM. MNeperpy3ok cyaa, a Takxe
KOH(MNMKTOB C cyaamu obuwen opucankumm He Habnwgaetca. Ha 1 okTtsabpsa cero
roga rno KOHCTUTYUMOHHbLIM Xanobam Bo3byxaeHo 25 aen, noka nposo3rnaweHo 11
peweHun. B 6onbinHcTBE U3 HUX KOHCTUTYUMOHHbLIN Cya Npu3Has, YTO OCMOPEHHbIN
aKT He cooTBeTCcTBYeT KOHCTUTYyumMH.

Ho, ¢ Apyron CTopoHbl, CTaBuTCA Bonpoc: obpasHo rosops, yberasa c "Bonka", He
HaTONKHYIUCb N Mbl Ha "MeaBeas"? A WMMEHHO nuUy npeaocTaBfieHa TOJIbKO
yacTMyHass BO3MOXHOCTb 3alUUTUTb CBOWM OCHOBHble MpaBa B KOHCTUTYUMOHHOM
Cyne. PaccMoTpeHUo He moasiexaT BOnpocbl 06 yuwleMneHMn OCHOBHbIX MpaB, ecnu
OHO AONYLUEeHO CyAoM obLien pucamkumm, a Takxe agMUHUCTPATUBHBLIMU akTaMu. A
Kak pa3 o0 Takux cny4dasax 6onbwe Bcero nuwyT 3asButenu. Hanpumep,
"knaccuyeckmn" Bonpoc — O pasbupaTenbCTBe gena B pa3yMHbIM CPOK, TO eCTb
AOMNYCTUMOW  O/INTENIbHOCTU  YrOSIOBHOrO rnpouecca. YrosoBHO-NpoueccyanbHoe
3aKkoHoZaTenbCTBO JlaTBUM npeaycMaTpuBaeT CXaTble CPOKM, OAHAKO 3TU CPOKMU
cyaamMu He cobnwogatotcs. B pamMkax Hawen MoAaenn KOHCTUTYUMOHHOM >anobbl
KOHCTUTYUMOHHbI Cya He BnpaBe AaTb OLEHKY 3TOW CUTyauuu.

KOoHCTUTYUMOHHasa xanoba B JlaTBUM — 3TO 3asBfieHME O KOHTpone HopMm. B
KOHCTUTYLUMOHHOM >Xanobe MOXXHO OCNOpUTb TOJIbKO COOTBETCTBME NMPaBOBON HOPMbI
(akTa) NpaBOBOM HOPME BbICLLEN OPUANYECKON CUMbl. MNMpuyeM OCNopuTb MOXHO He
TONIbKO 3aKOH, HO U NOA3aKOHHble aKTbl, MO CywecTBY /It060M HOPMATUBHBLIN aKT UKn
ero 4actb. bonbwas 4actb gen, Bo3byXAEHHbIX MO KOHCTUTYUMOHHbIM Xanobam, —
3TO Aena o0 HecooTBeTCTBMU KOHCTUTYUMM akTtoB KabnHeTa MMHUCTPOB UM OPraHoB,
NOAYMHEHHbIX eMy.

Bblwe npounTMpoBaHHas 4YacTb nepsas crtatbk 192 3akoHa 0 KOHCTUTYLUMOHHOM
Cyane rnacut: " ... MOXeT noaaTb noboe nNnuo, KOTOpoe CYMUTAET, YTO onpeaeneHHble
B KOHCTUTYLUMN ero OCHOBHbIE MpaBa ywemaaTcs ... ".

TepMnH  3akoHa "nwboe  nmMuo"  cooTBETCTBYeT TepMUHY  "Kaxabin",
ynotpebnsemomy B 8-oM rnaBe KOHCTUTyuuu: "...Kaxabln nmeeT npaso ...". To ecTb
3asBuTENIeM MOXeT O6biTb nboe nmuo, KOTOopoMy KOHCTUTYUMS B KOHKPETHOM
cny4yae npeaoctaBnsieT OCHOBHble MpaBa: 1) B OCHOBHOM, KaK MpaBu0, FpaXKaaHWH
N HerpaxaaHuH (bonblwas Yyactb Aen); 2) nHocTpaHel, nuuo 6e3 rpaxaaHcrea (aen
noka He 6b110); 3) B psae cny4vyaeB — opmanyeckoe nunuo.

Kak pa3 c nocnegHen kateropuen 3asBuTenen CBs3aHbl HEKOTOpble npobseMbl.
Cam akKT, 4To Ha puauyeckoe MU0 B pagde ClyvyaeB pacrnpoCTPaHsSoTCS



OCHOBHble MNpaBa 4esloBeKa, He BbI3blBAET COMHeHUdA. ITo 6bi10 onobpeHo
npakTukon KoHcTuTyumoHHoro Cyaa ewé Ao TOro, Kak BCTYNUA B CUY UHCTUTYT
KOHCTUTYUMOHHOW Xanobbl, a wuMeHHO: Cya KOHCTaTupoBas, 4TO MpuHUMN
paBeHCTBa, KOTOpbIN coaepXuT ctatbss 91 KOHCTUTYUMKM, pacnpoCTpaHsieTcd M Ha
opuandeckne nuuya2. MMeetca M peweHuve no aeny, KoTtopoe BO36yXAeHO Mo
KOHCTUTYUMOHHOM Xanobe opuanvyeckoro namua3d — KPeCTbSAHCKOro XO35MCTBa
"KaHntynu" ("Kantuli").

OnHako HekoTopble >Xanobbl, NO KOTOpbIM Aena BO36yXAeHbl He O6blin unm
KOTOpble ewé paccMaTpuBatoTCs, NOKasanu, YTO 3TOT BOMNPOC OYEHb C/I0XHbIN.

Kpyr BOMpoCOB, MO KOTOPbIM MOXHO MNOAATb KOHCTUTYLMOHHYK >Xanoby,
orpaHuyeH. Jimuo moxeTr obpaTtntbca B KOHCTUTYUMOHHbIM Cya TONbLKO B Clydae
ywemneHums onpeaeneHHblX B KOHCTUTYLUMN OCHOBHbIX npaB. OTHOCUTENbHO ApPYrux
cybbeKkToB, KOTOpble TrMepeyncneHbl B 4acTu nepBon cTtaTtbM 17 3akoHa O
KoHcTuTyunoHHoM  Cyae, HanpuMmep  fgenyTtatoB  [lapnameHTta, noaobHoe
orpaHu4yeHue He NpenycMOTpeHO.

YTo6bl OrpaHMUYnTb KOHCTUTYLMOHHYIO Xanoby ot actio popularis, To ecTb Tak
Ha3biBaeMon "anobbl B Nonb3y obuwectBeHHOCTU", 3aKOH npeaycMaTpumBaeT, 4To
NNLUO MOXET NnoAaTb KOHCTUTYUMOHHYK Xanoby, ecnn yuwemneHbl "ero OCHOBHble
npasa". KOHCTUTYUMOHHYO >xanoby mMmeeT npaBo NoAaTb TONbKO TO MU0, NpaBa
KOTOPOro yLeM/ISTCS.

MNMpaktuka KoHcTuTtyumoHHoro Cyaa JlaTBum nokasana, YTO MHOraa BO3HUKAKT
TPYAHOCTM B 3TOM pasrpaHuyvyeHmn. Hanpumep, no TakK HasblBaeMoMmy "geny
AenyTaTCKMX KoMneHcaumin'"4 npeacrasutens MNMapnameHta 6onblue cua NoTpaTua Ha
TO, YTObbl AOKa3aTb, YTO OCMOPEHHbIN aKT He KacaeTcs 3asBMTeNs CaMoro, 4Yem Ha
TO, 4TObbl AOKa3aTb, YTO 3TOT aKkT He npoTmBopednT KoHCcTuTyuun. Mo aTomy peny
KOHCTUTYUMOHHBbIM Cya KOHCTaTUpoBasna, UYTO YLWEMJIEHUEe KOHCTUTYUMOHHbIX MpaB
3as8BuUTENS UMEET MecCTO.

YNOMSHYTOE Aeno BbIABMHYJIO TakKXe BOMPOC O TOM, KakK TO/JIKOBATb BblpaXXeHus
"cunTaet, 4To ... ywemnawTcs ..." B YNOMAHYTON cTaTbe 3akoHa 0 KOHCTUTYLMOHHOM
Cyne. CyTb BOMNpoca B TOM, HacKoONAbKO rayboKo coaep)XaHwe COOTBETCTBYOLWEro
OCHOBHOIrO npaga, a TakXe Haauuune yuemsieHns OOIHKHO KOHCTaTUpOoBaTbCsA YXe B
ctaaun BO36yxaeHusa pena. Cyn npuwen K BbiBOAY (3TOT BbIBOA COAEPXWUTCS B
peleHnn No ynoMsaHyTOMY Aeny), 4To ANng BO36yxaeHusa Aena A0CTaTOYHO, YTOObI
3aasutens chopMmynmposan O0O0OCHOBAHHYIO BO3MOXHOCTb, runoTesy @dakTa
ywemneHnus. NpoBepka 3TOro MHEHUs SABMSeTCA npeaMeToM CyAonpou3BOACTBa MO
Aeny B LenoM.

KOHCTUTYUMOHHasA xanoba asnsdeTcs AONOSHUTENbHBbIM CPeACTBOM 3almThbl Npas.
CornacHo crtatbe 192 3akoHa 0 KOHCTUTYunMoHHOM Cyae "KOHCTUTYLMOHHYIO Xanoby
(3asBneHmne) MOXHO noAaTb JMWb TOrga, ecnu MCNonAb30BaHbl BCE BO3MOXHOCTU
3alWKUTbl YNOMSAHYTbIX NpaB obwmMn cpeacTtsamMu 3alwnTbl npaBa (kanoba B BbICLIUN
OpraH MM BbICWWEMY AO/HKHOCTHOMY inuy, Xanoba unm MCKoBoe 3asiBNeHune B Cyn
obwen pucankumm u Ap.) UM ecnm TakosbiX HeT ...". Ho 3akoH npegycMmoTpen
MHOW NOopsSAoK B 0cobbix cnyyasx. "ECAM pacCMOTpeHMe KOHCTUTYLMOHHOM Xanobbl
(3asBneHuns) asnsetca obwesHavynMbiM UM ecnu 3awmTa npas obwnMn cpeacteamm
3aWMTbl MpaBa He MOXeT npefOoTBpPaTUTb CYLIECTBEHHbIN Bpen AN 3asBuTens
Xanobbl, KOHCTUTYUMOHHLIN Cya MOXeT MpUHUMATb peleHne O pPacCMOTPeHUmn



anobbl (3asBNeHMs) A0 MCNONb30BaHUs BcexX o06lux CcpeacTB 3aWMTbl MNpasa.
Bo3byxaeHne pena B KoHcTuTyumoHHom Cyae 3anpewaer pacCMOTpeHue
COOTBETCTBYIOLLEr0 rpaXAaHCKoOro Aesa, yrosioBHOro gena wim agMUHMUCTPaTUBHOIMO
Aena B cyge obwen wpucamkumMm A0 MOMEHTa OrfnaweHuss  pelleHus
KoHcTuTyunoHHoro Cyaa". 3asgBuTenm 4acto nNpocsaT NMPUMMEHUTb 3TY HOpPMY, OAHAKO
OHa elle HW pasy He 6blna NpuMeHeHa.

CpoK noAaym KOHCTUTYUMOHHOM Xanobbl orpaHuMyeH. 3akoH TrfacuT, 4To
"KOHCTUTYUMOHHYIO Xanoby (3asBneHme) KoHCTUTyunoHHoMy Cyay MOXHO noaaTb B
LWEeCTUMECAYHbIA CPOK rMocne BCTYMJEHUS B CUAY MNOCTAHOBJ/IEHUA NOCNeAHero
opraHa".

HecMoTpsa Ha TO, YTO 3TOT CPOK Aaxke 6onblue, YeM B KOHCTUTYLMOHHbIX CyAax
HEKOTOpPbIX APYrMX CTPaH, COOTBETCTBME 3TON HOPMblI KOHCTUTYUMM 6bINI0 OCNOPEHO.
CooTBeTcTBYIOWEE Ae105 NoAroTaBAMBaETCa K pacCMOTPEHMUIO.

Mo>eT BO3HUKHYTb BOMPOC O TOM, UMEeT /I CMbIC/T NoAaBaTb KOHCTUTYLMOHHYIO
»xanoby, ecnu aeno B cyae obuwen IOPUCANKUMN YXKEe peLlleHO N peLlleHne 3Toro cyaa
npoBepke KoHCTUTyuMoHHOro Cyza He noasiexuT. DTOT BOMPOC peleH cneayowmm
obpasom. Yactb TpeTbsa cTatbk 32 3akoHa o KoHcTuUTyumoHHom Cyae rnacur:
"npaBoBass HopMa (aKkT), kKoTopywd KOHCTUTYUMOHHbLIN Cya nNpu3Han He
COOTBETCTBYIOLLEN MPaBOBOM HOPME BbICWUEN OPUANYECKON CUNbl, CYUTAETCS
yTpaTMBLWIEN CUY CO AHS onybnukoBaHusa peweHus KoHcTutyumoHHoro Cyaa, ecnum
KOHCTUTYUMOHHBIN Cya He ycTtaHoBun mHoe". Ha npaktuke KOHCTUTYUMOHHbIM Cya
4acTo YCTaHaBAIMBAET, 4YTO OCMOPEeHHas HopMa NpU3HA&TCA yTpaTuBlIEen cuiy C
MOMeHTa €& wu3gaHus WuIM MOMEHTa BCTYNAEeHUs B CWIYy HOPMbl BbiCLIEN
topuanyeckor cunol. MMeno mecto n peweHmne6, B KOTOPOM KOHCTUTYUMOHHBbIN Cya
yCT@HOBWJ/, 4YTO OCMOpEeHHass HopMa nMpPU3HAETCA YyTpaTuUBLUEN Cuay CO AOHS
onybnnkoBaHus peweHnss KOHCTUTYUMoHHOro Cyaa, a no OTHOLWEHUIO K 3aABUTENSM
— C KOHKpeTHOM AaaTbl, CBSA3aHHOW C COOTBETCTBYNOLWWMM Aenom B cyae obuwen
OPUCONKLNN.

CooTBeTCTBYHOLLEE MpoueccyasibHOe 3aKoHOoAaTesNbCTBO, Hanpumep, crtatbs 479
pakAaHCKO-MpoLecCcyasbHOro 3akKoHa, YCTaHaBNMBAET, 4YTO Mpu3HAHWE HOPMBbI,
KOoTopass NpuMeHeHa B Aefle, He COOTBETCTBYHOLWEN HOPME BbICLUEN HOPUANYECKOWN
CUNbl, SIBNSIETCS HOBOOTKPbIBWIMMCA 06CTOATENbCTBOM, TO €CTb OCHOBaHMEM Ans
BO306HOB/IEHNS CyA0oNpou3BOACTBa NO Aeny.

B acnekTte npouecca B KoHCTUTyunoHHOM Cyae OTHOCUTENbHO KOHCTUTYLMOHHbIX
Xanob o4yeHb BaxHa WMEHHO cTaauMsa BO36yxaeHusa gena. [danbwe xoA
CyAONnpoOM3BOACTBA B OCHOBHbIX 4YepTax He OTNAM4yaeTcs OT Apyrux BuaoB gen. B
KoHCcTuTyunoHHoM Cyge JlaTBUM MOXHO BblAENNTb ABa BaXHbIX 3BEHA, Uenb

KOTOpbIX — OTOOpKa Tex KOHCTUTYLUMOHHbIX >anob, KOoTopble COOTBETCTBYIOT
TpeboBaHMSAM 3aKoHa.
MepBoe 3BeHO — peweHne [llpeacenatensa KoHCTUTyumoHHoro Cyaa O TOM,

SABNSAETCA NN AOKYMEHT, NocTynuBwni B KOHCTUTYUMOHHbIN Cypa, npoueccyanbHbIM
OOKYMEHTOM — 3asiBneHmem (pieteikums) unm 3To NpPOCTO NUCbMO WU 3asiBIEHUE
(iesniegums).

PernameHT KoHcTUTYyumoHHoro Cypa rnacut: "He paccMaTpuMBaeTCd Kak
3asiB/ieHMe — He3aBUCMMO OT ero HasBaHUA — [AOKYMEHT, ... KOTOPbIM SIBHO He
COOTBETCTBYET TpebOBaHUSAM, YCTAHOB/EHHbLIM B 3aKOHe AN5 3asBneHuns".



3akoH o0 KoHcTutyumoHHoM Cyae npeaycMaTpuBaeT, 4TO 3asiBfieHMe O
BO36yxaeHnn pgena nopaetcd B KOHCTUTYUMOHHbLIN Cya B NMUCbMEHHOM Buge. B
3a8B/€HUN O0/KHbl OblTb yKasaHbl 3asiBUTesNlb, OpraH WIW AO/MKHOCTHoe nuuo,
n3gasllee oOcCrnapMBaeMbl aKT, WU3N0XeHbl dakTnyeckn obctosaTenbcTBa gena,
topuanyeckoe obocHoBaHMe 3asBreHns, a Takxke TpeboBaHne K KOHCTUTYLUMOHHOMY
Cyay.

Ecnrm B  KOHCTUTYUMOHHbIM Cya nocCTynaeT AOKYMEHT, He coAepXaliuim
TpeboBaHUA, KOTOpoe BXOAMT B KomneTeHuuto KoHcTuTyumoHHoro Cyaa, To eCTb
TpeboBaHMSA O COOTBETCTBMWM HOPM MpaBa HOpMaM MpaBa BbICWEN HPUANYECKON
cunbl, NMpeacepatens KoHcTutyunoHHoro Cyaa genaeT BbiBOA, UTO 3asBNieHMeE SBHO
He cooTBeTCcTBYeT TpeboBaHWSM, YCTAHOB/EHHbIM B 3aKOHe AN 3asiB/ieHus.
3aasutenb nosydaet nucbMo [peacepatens KoHcTuTyumoHHoro Cyaa, B KOTOPOM
eMy paetcs uHdopMauma o komneteHumn KoHctutyumoHHoro Cyaa m coobuwaetcs,
4YTO ero 3asiBjieHne He byaeT pacCMOTPEHO MO CYLecTBY.

CTtaTucTMkKa nokasblBaeT, UYTO, K coxaneHunto, 6onee nonoBuHbl BCex obpaweHnin
UL, SBHO He COOTBETCTBYIOT TpeboBaHMSAM, YCTaHOBJ/IEHHbIM B 3aKOHe Ans
3aasneHus. C 1 nonga 2001 roga no 1 oktabps cero roga B KOHCTUTYUMOHHbLIN CyAa
noctynuno okono 800 nuceM @uUMYECKMX WU KOpUANYECKUX Nnd. Tonbko
oTHocuTenbHO okosio 300 m3 Hux lNpeacepatenb cyen, 4To 3TO MpoueccyanbHble
AOOKYMEHTbl — 3asaBfeHus, W nepegan WX Ha paccCMOTpeHMe B  KoOJerum
KoHcTuTyunoHHoro Cyaa.

BTopoe 3BeHO — pelweHune konnernn KoHctutyumoHHoro Cyaa.

KOHCTUTYUMOHHYIO Xanoby paccmatpvBaeT UM peweHne B OTHOLWEHUMU
BO3OYyXAeHUs pena wunm oTkasa B BO36yXaeHuM pena npuHUMaeT Koanerns B
coctaBe Tpex cyaen. Konnernm cosgatotcd KOHCTUTYUMOHHBIM CynoM abCONOTHbLIM
601bWKMHCTBOM FOSIOCOB BCEro cocraBa cyAen Ha oauH roA. Ha cerogHsWwHWM AeHb
CO34aHbl YeTblpe Konnerum Takum obpasom, uto lNpeacepatenbs KOHCTUTYUMOHHOMO
Cyna n ero 3aMecTuTesib BXOAAT B COCTaB OAHOM KOJJIerMn, a ocTtaljibHble CyabU —
KaXkabl B COCTaB ABYX KOJIErnn.

3acefaHns Konnermn SABnsitOTCA 3aKpbITbIMU. B HUX y4yacTBYIOT TOJSIbKO UYJi€HbI
cooTBeTcTBYyOWen konnermn. [lpn HeobxoAMMOCTM uUneHbl KOMAnerMum MoryT
npurnacuTb K y4yacTuvio B 3acefaHuu 3aaButens paboTHUKOB KOHCTUTYLMOHHOIO
Cyaa, a Takxke apyrmux nuvy. CBA3aHHble C opraHm3aunen paboTbl Konsiernm Bonpochl
onpepensietr PernameHT KoHCTUTYUMOHHOro Cyza n Konserusa cama.

PeweHune konnermn o Bo36yxxaeHuUn gena wnu ob oTkase B BO36yxaeHWUM aena
06>xanioBaHUIO HE NOANEXMUT.

Mpu paccMmoTpeHnn nwbOro 3asiBNEHMs Konnerns BrnpaBe oOTKasaTb B
BOo36yXxaeHnn pena, ecnun: 1) peno He noacyaHo KoHcTuTyumoHHoMmy Cyay; 2)
3as8BUTENlb He BMpaBe nojaTb 3asaBneHue; 3) 3asBfieHMe He COOTBeTCTBYyeT
TpeboBaHMAM 3akoHa; 4) 3asdBieHMe NnoaaHo no TpeboBaHMID, MO KOTOPOMY YyXe
BblHECEHO pelleHue.

Mpy pacCMOTPEHUUN KOHCTUTYLMOHHOM >Kanobbl Konserus MoXeT oTKasaTb B
BO36YyXXAeHNU Aena TakxXe B cy4dasiX, Koraa cogepxauweecs B xanobe opunanyeckoe
oboCHOBaHMe £BNSETCA SBHO HeAOoCTaTOYHbIM ANs yAOBNEeTBOpeHus TpeboBaHus.
JTa HopMa $SBASETCS rapaHTuen, 4Tobbl Cyn He TpaTwua BpeMs, paccMmaTpuBas
abcontoTHO HeOb6OCHOBaHHbIE Xasnobobl.



Kak y>xe ynoMmmHanocb Bblilwe, okono 9/10 3asBneHnUn oTBEpratoTCca KoanernsMu.
OTO cBMAETENbCTBYET 06 MX HEBLICOKOM KayecTBe.

B 3aknouyeHme Xo4dy noAyYepKHYTb, YTO BBeAEHME MHCTUTYTA KOHCTUTYLMOHHOM
Xanobbl 6b110 60AbWKMM W BaXHbIM LWAroOM B pPa3BUTUM  KOHCTUTYLMOHHOTIO
cyaonpomsBoacTBa B JlaTBuM. BONbLWIMHCTBO Hawmx npobniem cBA3aHO C HOBU3HOWM
3TOr0 WHCTUTYTa. Mbl Hageemcsi, 4TO CO BpPEMEHEM Mbl C HUMKU CrpaBUMCS.
HekoTopble npobneMbl CBA3aHbl C Hawen MoAeNnbld KOHCTUTYUMOHHOW Xanobbl. Ho
naeanbHOM Moaenn HeT. MoxeT 6biTb, Yepe3 Kakoe-TO BpeMsl Mbl BO3BpPaTMMCS K
anckyccmn o6 atom mogenu. Ho Ha cer AeHb Mbl cuyuMTaeMm, 4To Bbibpanu
NpaBuUbHbIN NYTb.

Cnacubo 3a BHMMaHue!

CYPRUS

G. Pikis
President of the Supreme Court of Cyprus

Judicial protection of Human Rights in Cyprus

The Constitution of the Republic of Cyprus safeguards fundamental rights and
liberties in a comprehensive way. Human rights are entrenched in a separate part
of the Constitution, Part Il, extending from Article 6 to Article 35. The constitutional
charter of human rights is modelled on the European Convention on Human Rights,
save that its ambit is broader. Article 33 of the Constitution provides that
limitations or restrictions to the rights and liberties guaranteed, "shall be
interpreted strictly and shall not be applied for any purpose other than those for
which they have been prescribed"”. As indicated in the case of Police v. Ekdotiki



Eteria (1982)2 C.L.R. 63, any restrictions imposed by law must refer to and serve
exclusively the purposes for which the Constitution permits limitations of the rights
protected.

Soon after independence, achieved in 1960, Cyprus became a member of the
Council of Europe. Cyprus acceded to the European Convention on Human Rights on
16th December 1961, soon afterwards ratified by the House of Representatives
becoming part of domestic law. This was accomplished by Law 39 of 1962
promulgated on the 24th May 1962. The Constitution is the supreme law of the
Republic (Article 179.1 of the Constitution.).

The constitutional protection of human rights and the protection guaranteed by
the European Convention on Human Rights are coincidental; Save that their ambit
under the Cyprus Constitution is wider and they are defined in greater detail.
Decisions of the European Court of human Rights are a source of guidance in the
interpretation and application of both the relevant provisions of the Constitution
and the Convention. An important consequence of the embodiment of human rights
in the supreme law of the country is that no law and no act or decision of an organ
of the Republic repugnant to or inconsistent with the provisions of the Constitution,
including those protecting human rights, can be validly issued. (Article 179.2 of the
Constitution.) A law, rule, or regulation issued and every executive or
administrative decision taken in breach of the provisions of the Constitution, can be
adjudged unconstitutional by a court of law, and on that account be declared
unenforceable.

Human rights have a universal dimension. They are perceived as inherent in
man constituting the inborn attribute of human existence to be enjoyed at all times,
in all circumstances and in every place.

Viewed in their proper context Human Rights are definitive of the framework of
the system of government and social order. They incorporate the values that should
characterize every civilized society. The following passage from one of the
judgments in the case of Police v. Georghiades (cited above), reflects their
essence:

"The pursuit of truth is no warrant for watering down fundamental rights. If that
were to be allowed to happen, fundamental human rights would soon be chased out
of the statute book. The recognition and effective enforcement of basic human
rights is, in itself, an ultimate truth for the realisation of the human ideal, of
supreme importance for the release of the creative forces in man. Recognition of
fundamental human rights is a principal object of civilisation."

Brief reference is made hereunder to a small nhumber of judicial decisions from
the voluminous body of Cyprus case law on the interpretation and application of
human rights, characteristic of judicial approach to the subject.

In Police v. Georghiades (1983) 2 C.L.R. 33, it was affirmed that human rights
can be asserted not only against the State but against everybody. Respect for the
fundamental rights of the individual is owed by everyone. Evidence obtained in or
resulting from breach of the fundamental rights of a person is inadmissible as
evidence in any court of law. Consequently, a tape, recording the conversation
between a psychologist and his client, made in secret was held to be inadmissible
as evidence in criminal proceedings against the doctor on charges of perjury and



related offences because it derived from a breach of the accused's rights to privacy
and freedom of communication. In the same spirit it was decided in Police v.
Yiallourou (1992) 2 C.L.R. 147, that the tapping of a telephone conversation
without the sanction of the interlocutors, constituted a breach of both the right to
privacy and the right to freedom of communication.

Two decisions subsequent to Georghiades (supra), established conclusively that
not only evidence stemming directly from breach of fundamental human rights but
indirectly too, is inadmissible as evidence. In Merthodja v. Police (1987) 2 C.L.R.
227, a statement obtained by the accused while in custody was found to be
inadmissible because at the time it was given the authority for the detention of the
accused, had expired. The confinement of the suspect without judicial authority
constituted a breach of his right to liberty and security of person. In Parpas v.
Republic (1988) 2 C.L.R. 5, it was decided that specimens of signature given by the
accused while in custody on suspicion for possession of explosive substances, could
not be received in evidence in criminal proceedings against the accused on charges
of impersonation, uttering a forged document and obtaining money by false
pretences, because his detention had been secured not for the purpose for which it
was authorised but for an ulterior purpose, namely to provide an opportunity to
obtain specimens of his signature.

The presumption of innocence safeguarded in article 6(2) of the Convention and
entrenched in article 12.4 of the Constitution, is all embracing. In President of the
Republic v. House of Representatives (1994)3 C.L.R. 1, it was decided that the
presumption imports the right against self-incrimination. Consequently, a law
obliging a category of persons to make statements regarding their affairs that could
incriminate them, was declared to be unconstitutional. A necessary inference is that
the right to silence in the face of accusation cannot be forfeited in any
circumstances. Article 12.2 of the Constitution, provides: "A person who has been
acquitted or convicted of an offence shall not be tried again for the same offence."
In Pernell and others v. The Republic, Criminal appeals 6148, 6149, 6150 - 9 July
1998, it was held to be impermissible for the prosecution to adduce on appeal
incriminating evidence that emerged after the conclusion of the trial in an effort to
strengthen the foundation of a conviction challenged on appeal by the accused.
Acceptance of such evidence, the Court noted, would be tantamount to allowing the
prosecution a second opportunity to prove the offence.

The right of the individual to a fair trial for the determination of his civil rights
and obligations and of any criminal charge brought against him/her by an
independent impartial and competent court, established by law, is safeguarded by
Article 30 of the Constitution (Article 6.1 of the Convention). In Kyriakides and
Others v. The Republic Cases 298/96, 299/96, 300/96 - 26.11.1997, it was held in
line with the case law of the European Court of Human Rights on the subject, that
only a court of law can pronounce a person guilty of a criminal offence. No valid
pronouncement can be made on the civil rights and obligations of the individual or
his criminal liability, except by a competent court of law. In Ellinas v. Republic
(1989)2 C.L.R. 149, it was stressed that the courts of law are the sole arbiters of
the quilt of the accused and his rights generally. Trial through the press is
incompatible with the right of the accused to a fair trial. The right to trial free from



prejudice and every kind of stigmatisation is bound up, it was observed, with
freedom itself, in essence an inseparable part of it.

Breach of the right to a fair trial derails the judicial process and renders its
outcome void. In Efstathiou v. The Police (1990)2 C.L.R. 294, the conviction of the
accused for a traffic offence was quashed because the criminal charge against him
was not determined within a reasonable time. The court pointed out that
compliance with the constitutional norms of a fair trial, is a prerequisite for a valid
judicial determination. In Victoros v. Christodoulou (1992)1 C.L.R. 512, the
judgement of a civil court was set aside for failure to try the case within a
reasonable time. In Gregoriou v. Bank of Cyprus Ltd (1992)1 C.L.R. 1222, the
judgement of a civil court was set aside and a retrial of the case was ordered
because of breach of Article 30.3 (b) of the Constitution safeguarding the right of a
litigant "to present his case before the court and to have sufficient time necessary
for its preparation”. The trial court had wrongly dismissed an application made on
behalf of the plaintiff to adjourn the case at the stage of final addresses in order to
enable him to attend and help in the presentation of his address.

Another attribute of fair trial is that the judgment of the court should be duly
reasoned. The reasoning of a judgment is a species of accountability for the
exercise of the judicial power (competence - jurisdiction) of the State designed to
eliminate arbitrariness in the judicial process. A judgment must be reasoned by
reference to matters in dispute, the evidence produced before the Court and the
arguments advanced on either side. Failure to reason a judgment, like every failure
to observe the norms of a fair trial, renders the proceedings a nullity. (Eteria Pafitis
& lordanous Contractors Ltd and others v. A. N. Stasis Estates Co., Ltd C.A. 9434 -
15.5.1998; Costa Glyky v. Demou Lemesou C.A. 10005 - 17.12.1998.)

There is a rich body of case law definitive of human rights safeguarded by the
Constitution and the Convention, and the range of their application. Space confines
us to an enumeration of only a small number of decided cases. | may only add, for
the completion of the short survey here undertaken, that the right of equality
before the law, the administration and justice, and the exclusion of every species of
discrimination direct or indirect, is comprehensively safeguarded by Article 28 of
the Constitution. In Koullouros v. Koullourou and another (1989)1 (E) C.L.R. 50,
the court affirmed in the strongest terms that men and women have equal rights
and equal responsibilities. It is within this context, it was emphasised, that marital
rights and obligations must be determined.

Human rights are embodied in a separate part of the Constitution (Part II,
Articles 6-35 inclusive), establishing the inalienable rights of the individual. Article
35 of the Constitution provides:

"The legislative, executive and judicial authorities of the Republic shall be bound
to secure, within the limits of their respective competence, the efficient application
of the provisions of this Part."

This Article has been interpreted as imposing a positive obligation on each
power of the State to ensure the effective application of Human Rights in its
domain. In the recent decision of Yiallourou v. Nikolaou C.A. 9931 - 8.5.01, the
Supreme Court (in plenary session), held that breach of a fundamental right or
liberty of the individual safeguarded by the code of Human Rights enshrined in the



Constitution confers per se a right of action against the wrongdoer, be it the State
or a fellow human being.

The person whose fundamental right is violated may claim any appropriate
remedy known to the law, including compensation. In Yiallourou (above), a sum of
C?5,000 damages, (the equivalent of approximately U.S.$ 7,600), was awarded
against the defendant, a fellow employee of the Municipality, for tapping his
telephone conversations. Such interference constituted a breach of his right of
privacy safeguarded by Article 15.1 and freedom of communication safeguarded by
Article 17.1 of the Constitution. The sum of ?5,000 represented compensation for
injured feelings, distress, pain and suffering, and ultimately for violating his being
as a physical and social entity. The plaintiff had suffered no financial loss.

Limitations may be imposed to the exercise of certain Human Rights in the
interest of constitutional order, security of the Republic, public health, public
morals, or the protection of the rights of others. Property rights may be limited for
the sake of town planning. A restriction of human rights is only permissible if, (a)
the limitation is specifically permitted by the Constitution, (b) it is introduced by
Law, and (c) it is warranted by a serious, if not an inevitable danger to one or more
of the causes for which limitation is possible.

It is for the legislature to establish the need for legislating, particularly the
urgency of the need for legislation; and it is for the Courts ultimately to decide
whether the limitation is warranted by a pressing need in the interest of the
specified causes. The matter is examined at great length in a fairly recent decision
of the Supreme Court, namely the President of the Republic v. House of
Representatives 2/99 - 12.5.2000.

It must be noted that the Constitution itself in Article 33 provides:

"1l. Subject to the provisions of this Constitution relating to a state of
emergency, the fundamental rights and liberties guaranteed by this Part shall not
be subjected to any other limitations or restrictions than those in this Part provided.

2. The provisions of this Part relating to such limitations or restrictions shall be
interpreted strictly and shall not be applied for any purpose other than those for
which they have been prescribed.”

Human Rights, properly appreciated, establish the framework for the
identification of what is and ought to be the common law of mankind uniting
humanity in its common pursuits.

In 1974 Cyprus was invaded by Turkey. The invader occupied about thirty-eight
per cent of the territory of the island, causing the displacement of an approximately
corresponding percentage of the population from their homes and ancestral land.
As a result the island was cut in two. The occupation continues nearly twenty-eight
years after the invasion. As a consequence of the Turkish invasion and occupation
of a large part of the island, citizens of the Republic were and are denied
fundamental human rights as the European Court of Human Rights judicially
acknowledged in a series of decisions. (See inter alia Case of Loizidou v. Turkey
judgment of 18 December, 1996, 1996-VI No. 26 and the Case of Loizidou v.
Turkey, judgment of 28th July 1998. Case of Cyprus v. Turkey Application No.
25781/94).



Notwithstanding the calamity that befell Cyprus in 1974, the occupation of a
large part of the country by the Turkish army and the displacement of thousands of
citizens of the island, human rights remained intact in every part of the country
under the control of the State. The case law of the Supreme Court does
demonstrate, | believe, that human rights are given effect to and are duly
protected as ever before.

JINTBA

k. NMpanuecTtuc
cyabst KoHCcTuTyunoHHoro Cyaa
JlnToBckon Pecnybnnkun

3awmTa npas n cBo6oa 06BMHAEMOro B lopucnpyaeHumm
KoHcTutyumoHHoro Cyaa Jiutosckom Pecny6nuku

3a pecatb net gencrensa KoHcTutyuumn Jintosckon Pecnybnnkn (B AanbHenwem —
KOHCTUTYUMSs1) OTKpbINacb LWMpOKass MNaHopamMa MpaBoOBbiX MpPobseM B MHCTUTYTE
obBMHAEMOTrO.

3HaunTenbHas UX 4acTb CTasna npeaMeToM pucnpyaeHumMn KOHCTUTYUMOHHOMO
Cyna JintoBckon Pecnybnukn (B panbHenweMm — KOHCTUTYUMOHHbIN Cya).
OpucnpyaeHumns KoHcTuTyumoHHoro Cyaa B obnactu 3awmTbl KOHCTUTYLMOHHbIX
npae wn cBoboag 06BUMHSAEMOro MMeeT MHOroMJaHoBbIM Xapaktep. 2Ta cdepa
aeatenbHoctn  KoHcTuTyumoHHoro Cyaa He orpaHuMyMBaeTCs UCCefoBaHUEM
cooTBEeTCTBUA KOHCTUTYUMM TONbKO OTAE/IbHbIX HOPM YrOA0BHO-MpPOLEecCyasibHOro



npasa, onpeaenstoLlero npaBoBoW CcTaTtyc obBuHsAeMoro (Noao3peBaeMoro,
noacyanMoro). NpeamMeToM KOHCTUTYUMOHHOIro Haa3opa 6blsIn U KOHKPETHbIE HOPMbI
YrOJIOBHOI0, FpaAaHCKOro, rocyfapCTBeHHOro M Apyrux oTpacsen npasa, Takxe
npssMO WM KOCBEHHO BAMSAKOWME HA NpaBoBoe MNONOXeHMe 06BUHAEMOro
(nopo3peBaeMoro, NoACyAMMOro) B yroJloBHOM npouecce.

B uyactHoctn, KoHCTUTYUMOHHBLIM Cya nNpoBepss, He npoTuBopedaTt Jn
KOHCTUTYUMM HOpMbI YronoBHOro koaekca JintoBckon Pecnybnuku, onpeaenswowime
npasuna L[EeNCTBUSA YroJIOBHOMO 3akKoHa BO BpeMeHu, npegycMaTpuBatowme
KOH(MUCKauMIo MMyLlecTBa Kak Mepy YrofloBHOro HakasaHus (cM.: llocTtaHoBneHune
KoHcTuTyunoHHoro Cyaa JintoBckon Pecnybnukm ot 11 gaueaps 2001 r. "O
COOTBETCTBUM 4acTn 2 cTaTtbM 7 YronoBHOro kogekca JintoBckon Pecny6anku
KoHcTuTyumnmn Jintosckon Pecnybnukun" mn MNocraHosneHue ot 13 gekabpsa 1993 r. "O
COOTBETCTBUM 4YacTu 2 ctaTtbM 148 YronoBHOro kopekca JintoBckon Pecnybnunkm u
NMyHKTOB 1 K 2 cTatbM 93 YronoBHO-NpouecCyasibHOro Koaekca JIMTOBCKOW
Pecnybnnkn KoHctuUtyumm JintoBckon Pecnybnukn"). KoHCTUTYUMOHHbIM CyAa
3aWmMTUA NpaBo NuL Ha Bo3MeleHue yuwepba, NPUUYMHEHHONO HE3aKOHHbIMU
AENCTBUSMWU OpraHoB [O3HaHWS, paccnefoBaHusi, MpPoKypaTypbl U cyda (CM.:
MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa Jintosckon Pecnybnuku ot 30 mioHsa 2000
r. "O cooTtBeTcTBMM YacTm 1 ctatbm 3 M nNyHKkTa 1 4vactm 1 ctatbm 4 3aKkoHa
JlntoBckon Pecnybnnkn "O Bo3MeweHun yuepba, NPpUUYMHEHHOrO HE3aKOHHbIMU
OENCTBMSIMWU OpPraHoOB [A03HAHUSA, CNeacTBUSA, Npokypatypbl U cyaa" KoHCTUTyuum
JintoBckon Pecny6nnkn"). KOHCTUTYUMOHHBbIN Cya WUCKAKOYMA U3 NMPaBOBOW CUCTEMBI
HopMbl CtaTyta CeiMa, He obecneyuBaswue nMpaBO /UL, OTCTPaHAEMbIX OT
AO/IHKHOCTU UM NuuwaeMblX MaHgaTta yneHa CenMa B nopsake npouecca MMNUYMeHTa
Ha OCHOBaHMM NOAO3PEHUSA NNLLA B COBEPLUEHUM NPECTYNNIEHNS, y4aCTBOBATb B 3TOM
npouecce n 3awmwaTtbcsa (cM.: MNMoctaHoBneHne KoHCTUTyumoHHoro Cyaa JIMToBCKOM
Pecnybnnkn ot 11 mMasa 1999 r. "O cooteBetctBMM cTaTtbk 259 CratyTta CelmMa
JlnToBckon Pecny6nnkn KoHcTuTyumm JintoBckon Pecnybnnkun™).

CnepnyeT noayepkHyTb, 4TO topucnpygeHums KoHCTUTyumoHHoro Cyaa Kak B
uenom, Tak n B obnactm 3awuTtbl npaB n ceobon obsmHaemoro (Noao3peBaeMoro,
noAcyAMMOro) OCHOBbIBaslaCb He TONbKO Ha MONIOXKEHUAX, HOopMax, npuHumnax,
3aKkpennéHHbiXx B KoHCTUTYyumn. KOHCTUTYUMOHHbLIN Cya pyKOBOACTBOBAJICS Takxke
MeXAyHapoAHbIMU foroBopamu (B 4acTHOCTM EBponemckon KOHBEHUMEN O 3awuTe
npaB 4enoBeka M OCHOBHbIX cB060A), paTudumumpoBaHHbiMM CelMOM JIMTOBCKOW
Pecnybnukn n B coOTBeTCTBUU C KOHCTUTYUMEN SABMASIOWMMUCA COCTABHOM YacCTbio
npaBoBon cuctembl JintoBckon Pecnybnuku. YuuTbiBanacb OpUCMIpYAEHLUMUS
EBponenckoro cyga no npaBaM 4esioBeKa KakK WCTOYHMK TOJSIKOBaHWS nMnpasa.
3HaunTenbHOEe MeCTO Npu MNPUHATUM MNOCTAHOBMEHUN (pelleHnin) 3aHuManu wu
AOKTPUHbI KoHCTUTyumoHHoro Cypa, pa3paboTaHHble Ha OCHOBE MWHTeprnpeTaumu
NONOXKEHWI, HOPM KOHCTUTYUUU.

Ye B Hadane ceBoen AesaTenbHOCTU B 06/1aCTV KOHCTUTYLUMOHHOW 3allmTbl NpaB U
cBobog 06BMHAEMOro KOHCTUTYUMOHHbIM Cya noAYepKHY, YTO BOMPOCHI YrOJIOBHOWM
NONUTUKKM rocygapctea (B TOM 4ucne M npouecc NpaBoOBOro peryanpoBaHuUs
NPUMEHEHNs NPUHYAUTENIbHOrNO BO3AEUCTBMS B  OTHOWEHUWM NOAO03peBaeMblX,
06BMHSAEMbIX, NOACYAMMbIX) AO/KHbI pewaTbCs, YYUTbIBass MONOXEHUS npeambynbl
KoHcTuUTyunmn JintoBckon Pecnybnuku, nposo3rnawlatouen, 4to JIMTOBCKUA Hapon



CTPEMUTCHA K OTKPbITOMY, CNpaBeasIMBOMY, FapMOHUYHOMY rpa)kAaHCKOMY obLiecTBy
n npaBoBOMY rocyaapctey. KOHCTUTYUMOHHbIM Cya B CBOEN HOPUCTIPYAEHUNMN BCeraa
ncxoamT m3 TOro, 4Yto KOHCTUTYUMSS — edWHbIM aKT, 3aKkpensiowun cuctemy
KOHCTUTYUMOHHbIX LEHHOCTEM W YyCTaHaBnmBalwwWwMn ux 6anaHCc, paBHOBecCKHe.
3aKkoHopaTesib, yCTaHaB/MBas MNpaBoOBOE perysmMpoBaHue, AOJIKEH COXPaHWUTb 3TO
paBHoOBecue. 3alunTa rapaHTMmM OAHMX KOHCTUTYLMOHHbIX LEHHOCTEeNM He MOXeT
co34aBaTb NPeAnocbIoK ANS yWeMIeHUs Un HapyLweHus apyrux.

AHanu3 pgen, paccMoTpeHHbiXx B KOHCTUTYUMOHHOM Cyae, AaéT BO3MOXHOCTb
ykasaTtb, 4yto Cya npu 3awmte npaB u cBobog o6BMHAEMOro BecCbMa 4acTo
PYKOBOACTBOBANACA U APYrMMU MNONOXEHUAMU KOHCTUTYUUU U KOHCTUTYLMOHHbIMU
NPUHLUMMNAMN: B YAaCTHOCTU, OCYLLECTBNEHME NMpaBoCcyansi TONIbKO CyaoM; nybnnyHoe
" cnpaseanneBoe cyaebHoe pas3bupaTenbCcTBo; HENPUKOCHOBEHHOCTb "
6ecnpucTpacTHOCTb Ccyaa; pasgeneHne QyHKUMA cyaa W Apyrux CcybbekToB
YrON0BHO-MpoLecCyasnbHON AeATeNIbHOCTU; MNpe3yMnums HEBUHOBHOCTU; pPaBEHCTBO
nepej 3akoHOM M CyAOM; NpaBo Ha CcyAebHyro 3anTy. DTU NONOXKEHUS, NPUHUKUNDI
B KOHKpPETHbIX MocTaHoBneHnax KoHCcTUTyumoHHoro Cyaa npu peweHmn BOMpOCOB
KOHCTUTYUMOHHOCTM  OTAENIbHbIX  HOpM, oOnpeaenswwmx MNpaBoOBOM  CTaTyC
06BUHSAEMOro, Kak npasuio, noayyanu onpeaenéHHyro MHTepnpetaumio. Hanpumep,
OTHOCUTENbHO MNpaBa Ha cyaebHyro 3awmTy KOHCTUTYUMOHHBbIN Cya HEOAHOKpaTHO
nog4yépkuBasn, 4YTO B [AEMOKpATUYEeCKOM MpaBOBOM rocyAapCTBe Cy4 SBSETCS
OCHOBHOM  KOHCTUTYLUMOHHOW rapaHTMem npaB U cBoboa 4yenoseka, u4TO
KOHCTUTYUMOHHbIA MNpUHUMN cyaebHOM 3awuTbl yHUBepcaneH. [1o3ToMy cornacHo
KoHCTUTYyunmn 3akoHopaTtesnb 06s3aH yCTaHOBWUTb Takoe MNpaBOBOE peryanposaHue,
KOTOpoe rapaHTupoBano 6Obl MpaBoBble BO3MOXHOCTM cyaebHOro paspeweHus
CNOpPOB O HapylwweHun npaB M ceBobon yenoseka. KOHCTUTYUMOHHbIN Cyn OoTMeTwun,
YTO BO3MOXeH U aocyaebHbli nNopsaok peweHus cnopoB. OAHakKo He MoXeT 6bITb
Takoro NpaBOBOro perynmpoBaHmsa aocyaebHoro nopsaka pelweHns cnopos, KOTopoe
ceoanno 6bl Ha HeT NpaBO 4YenoBeKka, cyuTarwero, 4YTo ero npasa M ceoboabl
HapyLwalTcs, 3awmwaTte Ux B cyae. Pa3BuBasi 3Ty KOHCTUTYUMOHHYIO AOKTPUHY
3awunTbl NpaB mn csBobon 4venoseka, KOHCTUTYuMOHHbIM Cya KOHCTaTMpoBasn, 4To
cornacHo KoHctutyuum cypebHas 3awmTa HapyweHHbIX npasB M cBoboa yenoseka
rapaHTUpyeTca He3aBMCMMO OT MpaBOBOro cratyca Jauua. B  cyae A0"XKHbI
3aWMLAaTbCA HapyLeHHble npaBa WM 3akKOHHble MHTepecbl KakK MNpu MpsMOM UX
3akpenneHmmn B KOHCTUTYyUMM, Tak U MNpuU  OTCYTCTBMM TaKOro npsiMoOro Wux
3aKkpenneHmna B KOHCTUTyuuu.

YXe rosBopusiocb, 4Tto opucnpyaeHumsa KoHctutyumoHHoro Cyaa no 3awmre npas
n ceobos 06BMHAEMOro oxBaTbiBaeT MHOIMO acnekToB. [M03TOMY HeyaAMBUTENbHO, YTO
HeKkoTopble rnocTaHoBneHns KoHcTuTyumoHHoro Cyga Bbi3BasnnM  onpeaenéHHbIN
WHTEpeC He TONIbKO B KPYry KHPUCTOB, AOJ/DKHOCTHbIX JINL, UMEKLWNX MOSTHOMOYUS
NPUMEHATb 3aKOHbl, HO W Cpeau MnoAuMTUKOB, Ob6lecTBeHHOCTU. Hanpumep, B
MocTtaHoBneHun KoHcTuTtyumoHHoro Cyaa Jintosckon Pecnybnukum ot 8 masa 2000 r.
"O cooTBeTCTBUM YacTn 12 ctaTtbM 2, NyHKTA 3 YyacTn 2 ctatbM 7, yactu 1 ctatbn 11
3akoHa JlutoBckon Pecnybnukm "O6 onepatmBHOW AesdATenbHOCTU" M vacten 1 un 2
ctatbm 1981 YronoBHO-npoueccyanbHOro kKoaekca JintoBckon Pecnybamnku
KoHcTuTyunmn Jintosckon Pecnybnukun" KoHCTUTYUMOHHbIN Cyn paccMmatpuBan
BOMpPOC cooTBeTCcTBMSA KOHCTUTYUuMM nonoxeHun 3akoHa "O6 onepaTMBHOWM



AesarenbHoCTU", dakKTUyeckn npenocTaBnssBLUIMX MNpaBo CcybbekTaM onepaTUBHOMN
DEeATEeNbHOCTU MPUMEHATb MOAESb, UMUTUPYIOWYIO MNPECTYnHYK AesATeNbHOCTb, B
oTHoweHun T[pe3angeHta Pecnybnnkm w©n uyneHoB CenMa (NOHATME 3aKOHa
"NpecTynHy AesTenbHOCTb MMUTUpylowas MmoAaenb", B CYWHOCTU, COOTBETCTBYET
MOHATMIO "TalHble areHTbI").

B KoHctutyumm JintoBckon Pecnybnuku  yCTaHOBNEHO, 4TO "JIMYHOCTb
Mpe3naeHTa Pecnyb/MKn HENPUKOCHOBEHHA: A0 TeX Mop, NokKa OH UCMOJIHAET CBOMU
0653aHHOCTN, OH He MoXeT O6blTb apecToBaH, MNPUBAEYEH K YrosioOBHOWM MM
AAMUHUCTPATUBHOMN OTBETCTBEHHOCTU" (4acTb 1 ctaTtbu 86). B yactax 1 u 2 ctaTbu
62 KOHCTUTYuMM yCTaHOBAEHO, 4YTO "MYHOCTL 4neHa CelMa HENnpUKOCHOBEHHA.
UneH Cenma 6e3 cornacusa CenMa He MoOXeT 6biTb MNpuBEYEH K YroSIOBHOWM
OTBETCTBEHHOCTWU, apecToBaH, He MoXeT O6blTb MHbIM 06pa3oM orpaHuyeHa ero
cesoboaa".

OTUMU U APYIrMMU  MONOXEHUAMU  KOHCTUTYUMM YCTAHOBNEH WMMYHWUTET
Mpe3ngeHta Pecnybnukn un dneHa Cenma. UMMYyHUTET — 3TO AOMNOJIHUTENbHbIE
rapaHTMM HEMPUKOCHOBEHHOCTM NMYHOCTK Mpe3naeHTa Pecnybnnkm n uneHa Cenma,
HeobxoauMble ANs Haanexawero BbIMNOSIHEHUS WX (YHKUUA, YCTAHOBJIEHHbLIX B
KOHCTUTYUUN, N NULLIEHNS BO3MOXHOCTEN HEraTUBHOMO BO34ENCTBUS Ha 3TUX Nl CO
CTOPOHbI, Hanpumep, AO/DKHOCTHbLIX JINL, MPaBOOXPaHUTENbHbIX OpraHoB. B cBsA3n ¢
3TUM YCTAQHOBJIEHWE AONOJSIHUTENbHbLIX FapaHTUA JNYHOM HEMNPUKOCHOBEHHOCTMU
Mpe3npgeHta Pecnybnunkm n uyneHa CeriMma aBnsieTcss AONYCTUMbIM UM He OTpuUUaEeT
3akpensiéHHoro B KOHCTUTYUMM MPpUHLUMNA paBEeHCTBA BCeX nepes 3akoHoM. OaHako
npasoBon crtaTtyc lpe3nageHta Pecnybnnkm Kak rnaebl rocyaapcrea OT/iMyaeTcs oOT
cTaTyca ntboro rpaxagaHmHa, A0/HKHOCTHOMo nmua, B TOM 4yucie n ot yneHa Cenma.
OcobeHHocTH cTaTtyca [lpe3supaeHTa Pecnybnukn, uneHa Cenma onpenensiior u
pa3Hbli 06BEM MMMYHUTETA 3TUX NNL.

YuntblBasd 3TW apryMmeHTbl, KOHCTUTYUMOHHbLIN Cyn KOHCTaTUpoBas, 4TO B
OoTHoweHun Tlpe3mpgeHTa Pecnybnnkn HenonyctuMo npuMeHeHue ntobbix ¢GopM
onepaTuBHOMN AeATEeNbHOCTM, B TOM 4YUCNE M MOAENN, UMUTUPYIOLLEN MPECTYMNHYHO
AesaTenbHoCTb. KOHCTUTYUMOHHbIM Cya noavYepKHyn, 4To oTcyTcTBMe B 3akoHe "O6
onepaTUMBHOW AeAaTeNbHOCTUM" 3anpeTa Ha NpUMEeHeHue Moaenu, UMUTUpYloLen
NPecTynHy AesaTeNbHOCTb, B OTHOWweHuun MNpe3ngeHta Pecnybnnkn naét ocHoBaHme
nonaraTb, 4YTO TakuMe ONepaTMBHble AENCTBMS B OTHOLWEHMW rAaBbl rocyaapcrsa
AONyCTUMbl, @ 3To npoTtmBopeunt KoHCTUTYyumn. KOHCTUTYUMOHHbIM Cya Takxke
KOHCTaTUpoBas, 4UYTO MONOXeHUsAMU KOHCTUTYyuum He 3anpellaeTcs npuMeHeHune
MoAenn, UMUTUPYIOLWEN NPeCcTYNHY AeaTeNIbHOCTb, B OTHOWeHMN YneHa Cenma.

B ykasaHHoOM [loctaHoBneHmn ot 8 Masa 2000 roga KOHCTUTYUMOHHbIN Cypg
OTBETU/1 M HA BOMPOC KOHCTUTYUMOHHOCTU MNPUMEHEHMS MoAeNnn B OTHOLIEHWUMU
ApYyrnx nuy, noao3peBaeMblX B COBEpPLUEHUN NpecTyrnneHnin. KOHCTUTYUMOHHbIM Cya
noA4YepKHYN, 4YTO NPUMEHEHUe MoAenn, UMUTUPYIOLWEN MPecTyrnHYy AesaTenbHOCTb,
— OAMH wn3 cnocoboB pacKkpbITMa  MOAFOTOBAEHHOrO0 MAM  HadaToro (HO
HEe3aKOHYEHHOro), 06bbl4HO TSAXKOro, npectynneHnsa. C NOMOLWbI TakKoM MoAaenu
cybbeKkTbl OonepaTMBHOW AeATeNbHOCTU CTapalTCsd YCTaHOBUTb, Kak noBeAéT cebs
NNLUO B MCKYCCTBEHHO CO34aHHbIX YCI0BUAX, 6naronpusaTHbIX AN COBEpLUEeHUs
npectynHoro AaesHus. Ecnnm nnuo B TakoW cuTyaumm coBepluiaeT pgesiHue,
3anpeLwéHHoe B YroJloBHOM 3aKOHe, CO34aloTCsa YCNoBUS ANS AoKa3aTenbCTBa €ro



BMHOBHOCTM B COBepLUEeHWU npecTynneHus, mbo numuo, cosepluaroliee npecTynHyro
AesaTeNnbHOCTb, CO3HAET 06LWEeCTBEHHYIO ONAacHOCTb CBOEro noBeAeHUs, CO3HAET Uin
06s3aH M uMMeeT BO3MOXHOCTb CO3HaBaTb 3anpeLlwéHHOCTb, MNPOTUBOMPABHOCTb
CBOEro noBeaeHus, NoHMMaeT, YTo 3a HecobnaeHne Takux 3arnpeToB B OTHOLWEHUMN
HEero MOryT MPUMEHATLCSA Mepbl rOCYLapCTBEHHOrO MPUHYXAEHUSA, B TOM yucne —
pa3Hble npoueccyasibHble, onepaTUBHbIE MEPOMNPUATUA.

TeMm cambiM KOHCTUTYUMOHHbIM Cya KOHCTaTuUpoBas, 4YTO He MoXeT O6biTb
YCT@HOBJ/IEHO TaKOe MpaBOBOE perysmpoBaHue NMpPUMEHEHUS MOAENn, UMUTUPYIOLLEN
NPecTynHy AeATeNIbHOCTb, KOTOpOe coXpaHsasio 6bl 3a cneuuanbHbiMKU ciyxbamu
rocygapcresa BO3MOXHOCTb MNOACTpPeKaTb, MPOBOUMPOBATb JIMLO Ha COBepLleHune
npectynsieHns u, TakuM o6pa3oMm, co3gaBaTb OCHOBY 4719 €ro HakasaHus.
NMpoBounpoBaHWe MpecTtynaeHus n apyrume snoynotpebneHns ykasaHHOM MoAesbto,
no MHeHuio KoHcTutyumoHHoro Cypa, JenawoT ee  aHTUKOHCTUTYUMOHHOM, a
cobpaHHasa B pe3ynbTate ee [MpuMEeHeHus WHdopMauuss He  aBnsSeTCH
A0Ka3aTeNbCTBOM YrO/IOBHO-MPOLECCYanbHOro 3Ha4YeHms.

KOHCTUTYUMOHHBIM  Cya  nogyepkHys, 4TO  uccnegoBaHue M OLEHKa
0b6CTOATENBCTB peanusaumn Moaenu, UMUTUPYIOWEN MPEecTYnHYK AesSATeNbHOCTb, —
npegMeTr cyaebHoro pasbupaTtenscrtBa. B cooTtBeTcTBMM € KOHCTUTyumen cyabl
nMelT 0683aHHOCTb NpoBEpPSATb W OLUEHUBATb 3aKOHHOCTb, [AOCTOBEPHOCTb,
AO0NYCTUMOCTb BCEX UM MNpeACTaB/IEHHbIX A0Ka3aTeNbCTB, B TOM 4yucne U cobpaHHbIX
onepatnBHbiM NyTéM. Cyabl B Ka)XAOM YroflOBHOM Aefie, B KOTOPOM MNpUMeEHSEeTCs
yKasaHHas MoAeNnb, [AO/MKHbl YyCTaHaBnuBaTb, He 6blN10 1K nNpoBOKauuw,
noacTpekaTesibCTBa K COBEpLUEeHUo npecTtyrnsieHnd. [lpun ycTaHOBAEHUW TaKoro
3noynotpebneHns Takum obpasom cobpaHHas MHpOpMaUUS HEe MOXET CUYUTATbCS
A0oKa3aTeNbCTBOM MO Aeny.

KOHCTUTYUMOHHBbIM Cya Takxke OoTMeTus, 4To B KOHCTUTYUMM 3aKpenneHo npaso
yenoseka Ha cyaebHyw 3awuTy, Ha pacCMOTpeHue ero jaesia He3aBUCUMbIM U
6ecnpucTpacTHbIM CyAOM He TO/IbKO BO BpeMs cyaebHoro pasbupartenbcrsa, HO U B
TeyeHMe BCero npouecca gena, B TOM 4Yucie M BO BpeMs rnpeaBapuTenbHOro
paccnegoBaHus. Tonbko npu cobnogeHnn TpeboBaHma 6ecnpucTpacTHOro npouecca
paccnefoBaHUs YrosIOBHOMO Aefna co34akTcs rapaHTum ob6bekTMBHOro, cyaebHoro
pasbupaTtenbCTtBa M CnpaBeasIMBOro paspelleHns yronoBHoro pgena. TpeboBaHus
becnpucTpactHoro npouecca MNPUMEHUMMbI W MNpU  COBEPLUEHUM ONepaTUBHbIX
AencTemmn, nbo nHdopmMaums, nonyyvyeHHas B pesysbTaTe npoBefeHUs ornepaTuBHbIX
AENCTBUI, B COOTBETCTBMWM C YrosiOBHO-MpoOLeCcCyanbHbIM KOAEKCOM MOXeT O6biTb
NCrnosib3oBaHa B KayecTBe AoKa3aTes/ibCTBa B Yro/IOBHOM Jerne.

KOHCTUTYUMOHHBIM CyA KOHCTaTupoBasi, UTO CaHKUMOHWMpPOBAHWE MOAenu,
UMUTUPYIOLLEN NPECTYNHYI AeATeNnbHOCTb, CyAOM, a He [eHepasibHbIM NMPOKYPOPOM
nnn 3amectutenem [eHepanbHOro npokypopa JiutoBckon Pecnybnunkn, Kak
yCTaHOBNeHO B 3akoHe "O6 onepaTmBHOM pesdATenbHoCTU", 6onee COOTBETCTBOBAIO
6bl KOHCTUTYLMOHHOMY MPUHLMNY OXpaHbl NMpasB n cBobos venosBeka.

KoHCTUTyunoHHbin Cya B [loctaHoBneHun oT 19 ceHtabpa 2000 r. "O
cooTBeTCcTBMM cTaTen 1181, 1561, nyHkTa 5 ctatbn 267 u ctatbm 3171 YronoBHO-
npoueccyanbHoro kogekca Jintoeckon Pecnybnnkn KoHCTUTYumMn JIMTOBCKOWN
Pecnybnnkn", pewasa Bonpoc cooTBeTcTBUA KOHCTUTYUMM HOPM  YrosI0OBHO-
npoueccyasnbHOro KoAekca, npeaycMaTpmMBalroWMX BO3MOXHOCTb y4yacTma B



YrON0BHOM MpoLecce 3aceKpeyeHHbIX cBuaeTenemn, notepneBwnx, Nog4epKHyn, 4to
3TOT MHCTUTYT YrOJIOBHOro npouecca AO/HKEH COOTBETCTBOBATb KOHCTUTYLMOHHOMY
NPUHUMNY NpaBa fuua Ha cnpaseanmebl cyn. CyTb 3TOro NpuHUMMA, N0 MHEHUIO
KoHcTuTyunoHHoro Cypa, 3akaw4yaeTcs B TOM, 4TO cyAbl 06s13aHbl 6€3yCnoBHO
cobnofaTb KOHCTUTYUMOHHbIE MPUHLMMABLI U NOSIOXEHUS, 3aKpennswmue cneayrowume
TpeboBaHWSA: paBeHCTBO CTOPOH npouecca nepea CyAoM M 3aKOHOM; He3aBUCUMOCTb
n 6ecnpucTpacTtHOCTb cyaen; npaBo obBuHaemoro Ha 3awuty. CobnwoageHue wu
BblMOMHEHNE 3TUX N Apyrux TpeboBaHMM — HeobxoaMMoOe ycnoBWe YCTaHOBIEHUS
UCTUHbI N CrpaBeasIMBOro MPUMEHEHUs YrosioBHOro 3akoHa. OgHako B YrosioBHO-
npoueccyasbHOM Koaekce 6bin0 YCTaHOBAEHO nMpaBO CyAa He BbI3blBaTb Ha
cynebHoe 3acepaHue cBuaeTenem v notepneBlnX, AaHHble O JIMYHOCTU KOTOPbIX
3aceKkpeyeHbl, 1 OrpaHN4YMBaATbCS TOJSIbKO OrfaweHueM Ha cyaebHoM 3acenaHum ux
(T.e. Takmx cBuageTenem wn noTepneBlNX) MNOKA3aHUN, MNOAYYEHHbIX BO BpeMs
npeaBapuTesibHOro paccnefoBaHus. KoHCTUTYUMOHHbIM Cya npu3Han, 4To Takue
MONTIOXEHUNSA WMHCTUTYTa 3aceKpedeHHbIX CBuAaeTenem um noTeprnesnx B YrOSIOBHOM
npowuecce orpaHM4YMBalOT NMpaBo NOACYAMMOro 3aZaBaTb BOMPOCHl 3aceKpeyeHHOMY
CBMAETENO WAM noTeprnesweMy, WU B onpeaenéHHoOM Mepe a priori nNpu3Ha&T
AOCTOBEPHOCTb TakMUX MOKa3aHUN KakK UCTOYHMKA AOKa3aTeNbCTB. DTO OrpaHMymBaEeT
npaso MNOACYAMMOro y4acTBOBaTb B MCCNeAOBaHUWM [OKa3aTeNnbCTB, YLEMISeT ero
npaBo Ha 3alWuTy W Ha CcrnpaBeanMBoe pacCMOTPEHMEe YronOBHOro Jena W
npoTuBopeynT HopMaM KOHCTUTYUMK, yCTaHaABAMBAKOLWMM, 4YTO N1LO, 06BUHAEMOe B
COBEpLIEHNMN NpecTyrnsjieHns, WMeeT TnpaBO Ha OTKPbITOE W CrnpaBeanMBoe
paccMOTpeHMe ero Jgena He3aBUCUMbIM W 6eCcnpucTpacTHbIM CyAOM, 4TO fuuy,
noao3peBaeMOMy B COBEpPLUEHUN NpecTynneHus, n 06BMHAEMOMY MLy C MOMEHTa UX
3a4epXXaHUsa UM nepBoro Aonpoca rapaHTUpyeTcs npaBo Ha 3awuTy (4actm 2 n 6
ctatbn 31 KOHCTUTYUMN).

KoHcTUTyumMoHHbIM CyA B yKasaHHOM U B APYTrUX NMOCTaHOBMEHUSAX HEOAHOKPATHO
noa4YépkuBas, YTO HapyLeHue nbon rapaHTUM HENPUKOCHOBEHHOCTM CyAbW U cyAa
MOXEeT HeraTMBHO OTPasuUTbCA Ha OCYLLeCTB/IEHUM NpaBOCyAus, 3aluUTbl NpaB WU
csoboa venoseka.

KoHCTUTYunoHHbin Cya B cBOoéM [loctaHoBneHun oT 5 deBpana 1999 r. "O
COOTBETCTBUKM YacTen 4 n 5 ctratbn 255, yactn 4 cratbmn 256, yactn 4 crtatbn 260 u
yactem 1, 2 n 6 cratbn 280 YronoBHO-NpoueccyanbHOro kogekca JIMTOBCKOW
Pecnybnnkn  KoHcTuTtyumm  JiutoBckon  Pecnybnukun"  obpatmn  BHUMaHue
3aKoHoAaTesiIa Ha TO, YTO B Yro/IOBHO-MpoLEecCyasibHOM KOAEKCEe COAepXaTCa HOPMbl,
npuUNuUcbiBatoLLIMe Ccyay He CBOWCTBEHHble eMy dyHKumn. B yactHocTn, B YIK 6bI710
YyCTaHOB/IEHO nMNpaBO CyAa JaBaTb OpraHy AO3HaHus, CcnefoBaTeNnto  yKasaHus
coBepwaTtb onpeaenéHHble CneaCTBEHHblIe UM Apyrue npoueccyasnbHble AeNCTBUS,
BO3BpawWaTb YrosoBHOe Aeno Ha pocneposaHme. B YIMK Takxe 6bl10 yKa3aHO Ha
npaeBo M 0643aHHOCTb CyAa NpW HalINM4nMM onpenenéHHbIX OCHOBaHMM 3aMeHsATb B
cyne o6bBMHeEHMEe, npeabsB/ieHHOE BO BpeMs npenBapuTeNbHOro0 CneacrTemsl, Ha
6onee TAXKOE.

KOHCTUTYUMOHHBIM  Cya  KOHCTaTMpoBasn, 4YTo B AesATeNbHOCTM  cyAa,
BbIMONHAOWEro ykasaHHble nonoxeHus YIK, nosasnawTca sneMeHTbl GyHKUWUIK
YFrON1I0BHOIO npecnenoBaHus, 06BMHEHUS, HECBONCTBEHHbIE cyay npw
ocyuwecTtBiieHnn npasocyams. MosatoMmy KOHCTUTYUMOHHbIN Cya nMpu3Han ykKa3aHHble



nonoxenusa YMNK npotmsopevawmMmmn KOHCTUTYUNUN N SIMMUHMPOBAN UX U3 NPaBOBOW
CUCTEMBI.

MoabITOXKMBAA M3NOXKEHHOE, a TaKXe YUYUTbIBasi MU HeyKa3aHHble NOCTaHOB/IEHUS
KoHCTUTYunoHHoro Cyaa OTHOCUTENbHO KOHCTUTYUMOHHOCTU OTAENbHbIX 3/IEMEHTOB
(HOpM, MONOXEHWW) NpaBOBOr0 WHCTUTYTa o06BUHAEeMOro (NoAo3peBaeMoro,
noacyaAMMoro), eCTb OCHOBaHMeE yTBepXaaTb creytoulee:

1) wopucnpygeHumsa  KoHctuTyumoHHoro Cypa B obnactm  3awuuThl
KOHCTUTYUMOHHbIX NpaB MU cBob6oa 06BMHSAEMOro MMeeT MHOrOMAaHOBLIA XapaKTep,
nbo NpeaMeTOM KOHCTUTYLMOHHOIO Haa30pa SABASAKTCA HE TOSIbKO HOPMbl YrONOBHO-
npoueccyasibHOro, HO W Yron0BHOIMO, FPaAaHCKOro, rocyaapCTBEHHOro npasa M
ApYyrux oTpacnemn npasa;

2) uvHTepec K 3ToMm npobneme He ocnabesaetr, nmbo uuncno obpaweHun B
KOHCTUTYUMOHHBbIMN Cya OTHOCUTESIbHO KOHCTUTYLUMOHHOCTU OTAENbHbIX 3/1E€MEHTOB
(HOpM, NOMOXEHNN) NPaBOBOIro CTaTyca 06BMHAEMOro He COKpallaeTcs;

3) pacTtér npasoBas KynbTypa cyAebHbiX WHCTaHUMKU, W60 60SbLKMHCTBO
obpaweHnn B KOHCTUTYUMOHHbIM Cya no ynoMmHaeMoun npobnemMe ncxoauTt oT CyAoB
Kak obuwen, TaKk W cneunanbHon (aAMWUHUCTPATUBHOW) OPUCAUKUUKU. ITO
CBMAETENbCTBYET, YTO CyAbl OCO3HAKT CBOK MUCCUIO OCYyLLEeCTBAeHUS 06bEKTUBHOIO,
6ecnpucTpacTtHoro, cnpaseaMBOro NpaBoCcyaus;

4) KOHCTUTYUMOHHbLIN Cya cCbirpas  3HauuTeNbHYKD poOSib B rpouecce
npucnocobneHnss AenCTBYIOLWEro 3aKoHOAaTeNbCTBa K WM3MEHMBLUMMCA YCNOBUAM
CyllecTBOBaHMSA Hawero rocygapctBa: KOHCTUTYUMOHHbIM Cya, npu3HaBsas
KOHKPETHbIe NMpaBoOBble HOPMbl, aKTbl @HTUKOHCTUTYLUMOHHbIMW, TEM CaMbIM WX, KakK
HECBOMCTBEHHbIX [AEeMOKpaTU4YeCcKoMy MNpaBOBOMY [rOCyAapCTBY, WCK/OYaeT U3
NnpaBoOBOW CUCTEMbI;

5) obwecTtBeHHOCTb, CybbeKkTbl  YroslOBHO-MpoLUEeCcCyasibHbIX  OTHOLUEHMUN
HarnsgHo  yb6exaalTcs, 4UTO He3aBUCUMbIK KU BecnpucTpacTHblM  cya —
CylWeCcTBEeHHasa, a Hepeoko W eAWHCTBEHHAsi peasibHas rapaHTus  3awuThl,
BOCCTAHOB/IEHMS HapYyLUEHHbIX NMpaB 1 ceoboa nnua;

6) pactét astoputeT KoHctutyumoHHoro Cyaa, ubo ero peweHus no genam o
KOHCTUTYUMOHHOM 3awute npaB U cBoboa o06BMHSEMOro Cbirpann  posib
3 PeKTUBHOro CTMMyna anga nposeaeHus pedopM pasHbliX UHCTUTYTOB YroJIOBHOMO
npouecca. 3akKoHoAaTeNb He3aMen/nTeNlbHO pearnpoBan, B CYLWHOCTU, Ha BCe
pelleHus KOHCTUTYUMOHHOIO Cyna, B KOTOPbIX yKa3sblBanacb
AHTUKOHCTUTYUMOHHOCTb OTAESNIbHbIX 3/1eMeHTOB (HOPM, MOJIOXKEHUN) NpPaBOBOro
cTtaTtyca o6BMHSEMOrO;

7) TeHAeHUMM COBEepLUEHCTBOBAHUSA MNpPaBOBOr0 MNOJIOXEHUA OB6BUHSEMOro
nokKasblBalT, 4YTO 3aKoHogaTenb BCE 6onblle y4yuTbiBaeT HeobxXxoaMMOCTb B
NpaBoOBOM perynmpoBaHnn 6anaHcMpoBaHUA MHTepeca 3PEPEeKTUBHOINO pacKpbITUS
npecTtynieHnin n CnpaBeasIMBOro HakasaHus BWMHOBHbIX U MHTepeca obecneyeHus
npas u ceoboa 06BMHAEMOroO.



TAOKUKNCTAH

M.C. CanuxoB
lNMpeacenatens
KoHcTuTyunoHHoro Cyaa
Pecnybnnkun TagXnUKuUCTaH
3awumTta npaB Yenoseka B KoHcTutyumoHHoMm Cyae Pecnybnumkm
Tap)XUMKUCTaH

YBaxaeMbiin MpeacenaTtens!
YBaxaeMmble konnerun!
YBaxaeMble gaMbl 1 rocnoga!

Mpexae Bcero A 6narogapto KOHCTUTYUMOHHbIN Cya Pecnybnumkn ApMeHust BO
rnaese C yBaxaeMmblM [armkoMm [apyweBnyeMm ApyTIOHSHOM 3a OpraHm3auumio 3TOW
KOHdepeHUMU.

3HayeHne ee HeouUeHMMO, 0cObeHHO AN rocyaapcTB, KOTOpble BCTanM Ha MyTb
MOCTPOEHUA AEMOKPATUYECKOro NpaBoBOro rocyaapcraa.



Mbl B TagXUKUCTaHe, 9 AyMal, U BCe MPUCYTCTBYHOWME BbICOKO LEHUM U YTUM
Baw 6onbwon BKNag B YCTaHOB/IEHME W pa3BUTUE CBSA3EN MeXxay OpraHamu
KOHCTUTYLUMOHHOIO KOHTPOSi MOCTCOBETCKMX CTPaH.

A nopaepXxuBaro MHEHME O TOM, YTO Npu3HaHue, cobngeHue U 3awmTa npas
yenoeeka W TrpaxiaHMHa — OAMH W3 BaXHEWWWUX rMoKasaTesen COCTOSHUS
KOHCTUTYUMOHHOM 3aKOHHOCTWU U KOHCTUTYLMOHHOrO npaBornopsiaka B obuiectse u
rocygapcrse.

3awmTa npas n ceobos yenoBeka n rpaxaaHmHa Bcerga U Bo Bce BpeMmeHa bbina
M OCTaeTCcsa OAHOM M3 HacywHbIX nNpobneMm rocyaapcrtBa, MOCKOSbKY WCTOpUS
pa3BuUTUA 4YenoBedyecTBa — 3TO uUcCTopuss 60pbbbl 4YenoBeka 3a CBOM NpaBa WU
cBoboapbl.

N no mMepe poctmxeHns 6onee BbICOKUX YPOBHEW pasBUTUSA rocygapcrea WU
obwectBa N BHeapeHua 6onee UMBUIN30BAHHbLIX U O0OLENPU3HAHHbLIX CTaHAApPTOB,
npuemMoB 1M cnocoboB 3alunTbl Npas 1 ceoboa Noaen 3T Bonpockl npmobpeTtatoT BCe
601blWYD 3HAYMMOCTb, WU ECTEeCTBEHHbIM $SBNSAETCS MNpeoAosIeHMe Ha 3TOM NyTu
HeManbliX NpobseM nx ocyLecTBNEHMS.

B sToM He gBngerca wuckawudeHmeM un Pecnybnuka TaaXWKUCTaH, KoTopas,
npuHas [leknapauuio O rocyaapCTBEHHOM CyBepeHUTeTe M HOBYH KOHCTUTYUMIO,
cTasia NMoJsIHONpPaBHbIM Cy6bEKTOM MexAyHapoaHOro coobuecTsa, a cefoBaTesibHO,
B3si/la Ha cebs 06s3aTenbCTBO COONOAEHUS BCEX AEMOKPATUYECKUX MHCTUTYTOB,
ABNSIOWMXCA NMEepBOOCHOBOV B Aefie He TONIbKO MPU3HaHWUS, HO W rapaHTUM 3aWmTbl
npas 1 ceob60a yenoBeka un rpaxaaHuHa.

OaHOM M3 XapaKTepHbIX YepT MPaBOBOro rocyaapcrBa SIBASETCA NPU3HaHWE UM
npuoputeTa npas M cBoboa 4venoBeka U rpaxzaaHwHa, onuparLerocs Ha npovHoe
3akpensieHme B KOHCTUTYUMM UM 3aKOHaX WX HEPYWMMOCTU, a TaKXe CBO
065s3aHHOCTb cobntoaaTh U OXpPaHATb 3TU NpaBa U ceoboabl. He YyenoBek co3gaH Ans
rocygapcrea, a rocyaapcTBo A9 YenoBeka — TaKoB MPUHLUMMI UX OTHOLWEHUN. B aToM
COCTOUT  FyMaHuUCTUYeckas CYLLHOCTb  HOBOWM KoHCTuTYUMnmn Pecnyb6nunkmn
TapXXUKMUCTaH, NpuHATon B 1994 ropy.

HoBas KOHCTUTyuMs B CBOMX HOpMax, Borsiowasl nporpeccmeHble 06WwecTBeHHO-
noNMTUYECKNEe wnaen npaBoOBOro AeMOKpPaTU4YeCcKOro U CBETCKOro rocyaapcTBa,
npuobuwaeTt Hapoabl TagXXMKUCTaHaA K UCTOPUYECKUM AOCTUXEHUSAM LUBUAM3ALUN.

B aToM nniaHe BecbMa npuMedartenbHo, 4to B KOHCTUTYumm camasa 6onbluas
rnaBa — 3TO creumanbHas rnaesa (rn.2), Kotopash COAEPXWUT KOHKPETHbie HOPMbl U
npeanncaHusl, oTpaxarLlime COBOKYMNHOCTb NpaB U cBo60o4 U OCHOBHble 0653aHHOCTH
yenoeeka W rpaxaaHuHa. O4yeHb BaxHO, 4YTO npaBa W cBoboAbl 4enoBeka U
rpakaaHuHa perynpyroTcs U OXPaHSAKTCS He ToNbko KOHCTUTyuuen, HO U
NPU3HaHHbIMM TaLKNMKUCTAHOM MeXAYHapoAHO-NpaBoBbIMM akTaMu (cT.14). 370
nonoxeHme wnMmeeT ocoboe 3HayeHWe, MBO OHO B MepcrnekTuBe CTUMYUPYET
pasBuTME 3aKoHozaTenbCTBa B cdepe npaB M cBOb6OA 4yenoBeKa WU rpaxaaHuHa u
noaTBepXaaeT BXOXAeHWe Hawen pecnybnmku B MUpPOBOE UMBUIN3OBAHHOE
coobuecTBo.

Cneayer OTMETUTb, UTO KaK MO CBOEW CTPYKType, Tak M MO KOHUENTyanbHOMY
cogep>xaHuto  Hoeass  KoHcTutyumss  6am3ka K = KOHCTUTyUMsSIM  pasBuUTbIX
AEMOKpaTUYeCKnX cTpaH, 60/bLWMHCTBO KOTOPbLIX OTpaXaeT cTpeMieHune obecrneymnTb
KoopAMHaUMIO OeATeNbHOCTU BCeX BeTBer Bnactu, Aobutbcs CcTabunbHOCTU K



HEenpepbIBHOCTU ee (PYHKUMOHMpOBaHMA. OAHMM U3  AOCTMXKEHUN NepenoBow
06LWEeCTBEHHO-NOIMTUYECKON MbICNIN SBASETCS 3aKpenseHue npuHumna pasgeneHuns
Bnacrteun (cT.9), KoTOpbIN 6bIS1 BbIpaboTaH MUpPOBbIM coobLecTBOM B xoae 60opbbbl 3a
AeMOoKpaTnyeckoe rocyaapcrso.

NaBHbIM CMbIC/T 3TOr0 MNpPUHUMMNA COCTOUT B TOM, UYTO AEMOKPATUUYECKUN peXnM
MoOXeT O6blTb AOCTUMHYT B rocygapctBe, rae (QyHKUUMWM rocyaapCTBEHHOM BRacTu
paszeneHbl Mexay CaMOCTOATEeNbHbIMU rOCYAapCTBEHHBIMW OpraHamu.

Ero copgepxaHue 3aknto4yaeTcs B TOM, 4yTo Ansa obecrneyeHmsa csoboibl rpa)kaaH
pasfnuyHble pyHKUMN rocyAapCTBEHHOM BNacTu — 3aKkoHozaTesibHas,
ncnonHuTenbHas un cyaebHas — AOMKHbI OCYLWECTBAATLCS Pa3fIMyYHbIMM OpraHamu,
HEe3aBMCMMbIMW APYr OT Apyra U CAep>XuBatloWMMK 4pyr apyra.

OpgHako ans obecneyeHnsa cBoboabl, COrnacHO 3TOM TeOpUWU, HEeAOCTaTOYHO
OAHOrO NUWb pacnpeaeneHns BNacTu MexXxAay HeCKONbKUMU opraHamu. HyxXHo,
KpoMe Toro, 4tobbl OHM HaXoAWIUCb BO B3aMMHOM paBHOBECUW, UYTOObl HU OAWH U3
OpraHoB He MOr nosyumnTb NpeobnagaHuve Hag ApyruMu, 4ToObl KaXKabin U3 HUX Obln
rapaHTUpoOBaH OT MOCAraTeNbCTB Ha ero CaMOCTOATENIbHOCTb.

Pazpabotumkn KOHCTUTYUMM, a 4, 49BNAsCb B TO BpeMs [eHepanbHbIM
npokypopoMm Pecnybnukun TaaXuKucTaH, BXoAuMS B cocTaB paboden rpynnbl NoO
paspabotke npoekta HoBOM KoOHCTUTYyumn Pecnybnuku TamXukuctaH, npu
noarotoBke 2-m rnasbl KOHCTUTYUMM OTOWM OT CTapbiX CXEM U MPUHLUMMOB,
KoTopble 6bliM CBONCTBEHHbI CoBeTckonM KOHCTUTyuun. B ee OCHOBY MNOJIOXEHDbI
MeXAyHapoAHble cTaHaapTbl B obnactn npas 1 cBoboa yenoseka.

Tak, MexayHapoAHO-NpaBOBble aKTbl, MpPU3HaHHble pecnybnmKkon, SABNSAIOTCA
COCTaBHOM 4acTbiO NpaBoOBOM cuUCTeEMbl TagxumkuctaHa (4.3 cT.10). YcTraHoBneH
NpUOpUTET  MEXAYHAapOAHO-NMPaBOBbIX aKTOB  Haj  BHYTPUrocyAapCTBEHHbIM
3akoHogaTenbCTBOM. B crtatbe 10 ykasbiBaeTcs, 4TO "B C/lydyae HeCOOTBETCTBMSA
3aKOHOB pecnybnmnKkn Npu3HaHHbIM MeXAYHapoAHO-NPaBOBbIM aKTaM MPUMEHSIOTCS
HOpPMbl MeXAyHapoAHO-NpaBoBbiX aktoB”. “lpaBa wn cBoboabl 4enoBeka W
rpaxgaHmHa, — TrOBOpUTCS B CTaTbe 14, — peryampyroTcd W OXPaHSTCS
KoHcTuTyumnen, 3aKOHaMu pecnybnuku, NPU3HaHHbIMMU TaaAXUKNCTAHOM
MeXAyHapoAHO-NpaBoOBbIMM aKTamMun”.

BrnepBble KOHCTUTYUMS npeaycMaTpuBaeT eCTeCTBEHHble MpaBa 4enoBeka Kak
HeoTbeM/IEMblEe U HEMPUKOCHOBEHHble. Tak, B cTaTbe 5 yka3sbiBaeTcs, 4YTO “>KWU3Hb,
YecCTb, ALOCTOMHCTBO U ApYyrmne ecTecTBeHHble npaBa 4YesnioBeka HernpmMKOCHOBEHHbI”,

OcHoBHble nonoxeHnss KoHcTuTyuum Pecnybnuku TaaXUKUCTaH, Kacatouwmecs
npae 1 ceobos 4venoBeka M rpaxgaHuHa, ucxoasaT 3 Bceoblien aeknapauun npas
yenoseka (1948r.), MexayHapoAHOro nakTa O rpaxXAaHCKUX W MNOJUTUYECKUX
npaesax (1966r.), 3aknwuuTenbHoro akta CosewaHns no 6Ge3onacHOCTU W
coTpyaHunyectsy B EBpone (XenbCuMHKKW, 1975r.), MapuXcKon XapTuu OS89 HOBOW
Esponbl (1990r.), EBpOonenckon KOHBEHUMW O 3aWmTe MnpaB 4yesnioBeka U OCHOBHbIX
ceBobog (1650r.) n apyrmx COOTBETCTBYHOLWMX AOKYMeHTOB. KoHcTuTyumsa (cT. 17)
3aKkpennsieT rapaHtTum npaB U cBoboa4  Kaxaoro, He3aBMCMMO OT  €ro
HauMoOHaNbHOCTW, pacbl, Nona, A3blka, BepoOUCNOBeAAHUS,  MNOJINTUYECKUX
ybexxaeHunit, obpasoBaHusl, couManbHOro N UMYLLECTBEHHOIO MOJIOXKEHMUS.



TakuM o06pa3oM, B uUenoOM HOpMbl KoHCTUTYyuun Pecnybankn TaaXuMKUCTaH,
Kacawwmecs npae n 06sa3aHHOCTEN rpaxkaaH, BonjaowarT B cebe MexayHapoAHble
HOPMbl U CTaHAApPTbl B 3TOW obnacTu.

BaxxHenwnm pbidarom obecnedveHmnss KoHCTUTyuumn asnaetcsa KOHCTUTYUMOHHbIN
CyAa, KOTOpbI B COOTBETCTBUM CO cTaTber 1 KOHCTUTYUMOHHOro 3akoHa Pecnybninku
TapxunknctaH “O KoHcTutyumoHHoM Cype Pecnybnukmn TapXukuctaH” saBnsercs
opraHoM cyaebHon Bnactu no 3awmte KoHcTuUtyummn Pecnybnuku TagxukmctaH. OH
yupexzeH B uUenax obecrneyeHuns BepXOBEHCTBA WM HenoCpeACTBEHHOro AencTBuS
HOpM  KoHcTuTyuum Ha Tepputopum  Pecnybnnkm  TafXUKUCTaH,  3alUuTbl
KoHcTuTyuumn, npas n ceoboa yenoBeka v rpaxaaHuHa.

B cootBeTCcTBUM C 3TUM KOHCTUTYLMOHHbBIM 3aKOHOM B Pecnybsinke TagXuUKUCTaH
YCTaHOB/IEH O0BOJIbHO LWMPOKUN Kpyr CcybbeKToB, MMerwmx npaBo obpaweHuns B
KOHCTUTYUMOHHBbIM Cya. BaXHbIM ABASieTCa TO, 4YTO MNpaBo Ha obpaweHue B
KOHCTUTYUMOHHBIN Cya WMEKT W rpaxaaHe o BOMPOCY HapyweHus ux
KOHCTUTYUMOHHbIX NpaB MU cBobog Mo NMPUMEHEHHbIM 3aKOHaM B KOHKpPETHOM Jerne
rnocne paccMOTpPEHMs BOMNpoca COOTBETCTBYHOWMMU OpraHaMu.

MpakTnka paboTbl KoHcTuTyunoHHoro Cypaa Pecnybnukm  Tag)XWUKUCTaH
nokasblBaeT, 4YTO u4auwe Apyrux cybbekTamum obpaleHuns Kak pa3 W SaBAsaoTCS
rpaxpaHe. B 1o xe BpemMsa gpyrue cybbekTbl obpaweHns B KOHCTUTYUMOHHbIN Cya
KpanHe pefKo Nonb3ylTcs 3TUM npaBoM. K coxaneHuio, ewe o4eHb NacCMBHbI CyAbl
pecnybnukun. 3a BpeMs (PyHKUMOHMpOBaHMA KoHCTUTYyumoHHoro Cyaa Pecny6nauku
Taf>XXWUKUCTaH MO 3TUM BOMpPOCaM HWM pa3ly K HaMm He obpatunucb HNM BepxoBHbIn Cypa
Pecnybnnkn TagXWUKUCTaH, HWM Bbicwmi 3SkoHoMmuyeckun Cya wn  gpyrue
HWXeCTosLWMme cyabl.

K coxaneHuto, B HaweM obuwectBe elle HeT SCHOro MOHWMMaHWS, 4YTO Takoe
KOHCTUTYUMOHHbIM Cya, KakOBO ero Mecto B cyaebHOM cucteme, YTo OH MOXeT, a
4YTO eMy He MoABNAaCTHO B CUJ1Y €ro nNpupoasbl.

MpakgaHe 3a4acTyto BOCNPUHMMAKOT KOHCTUTYUMOHHbLIN Cya KaK BbIWECTOSLYO
HaA30pHYIO WM KOHTPONIbHYK WHCTaHUMo. [lo3TOMYy K HaM nocTtynaet 6onblioe
KOJINYEeCTBO obpaweHunin rpa>aaH, KOoTOpble HernoABeLOMCTBEHHbI
KoHcTuTyunoHHoMy Cyay. B cBomx xanobax B KOHCTUTYUMOHHbLIN Cya Ha pelleHus
CyooB rpaxaaHe TpebyloT npoBepuTb YCTaHOB/IEHME (aKTUUYECKUX 06CToATeNnbCTB
aena nmbo 3aHOBO 3aHATbCA WX YyCTaHoBNeHumeM, 4To KoHCTUTyumoHHomy Cyay B
npuHUUNe 3anpeLweHo aenatb.

Ncnonb3ys npeaocTaBneHHble 3aKOHO4aTeIbCTBOM NOSTHOMOYUS,
KOHCTUTYUMOHHbIM  Cya  CBOEBpPEMEHHO paccMaTpuBaeT W paspelaeTr Bce
nocrtynawuwme obpalleHnsi, NpUMHUMaAET Mepbl K BOCCTAHOB/IEHMIO HapYLWeEHHbIX NpaB
n ceobon rpaxaaH. ®dopMupyeTcs MNpakTUKa PacCMOTPEHUS KOHCTUTYLMOHHbIX
xanob rpaxaaH. Tak, HanpuMmep, MMeHHO No obpalleHnaM rpaxaaH 6bian NpU3HaHbI
npotmeopedawimmm KOHCTUTYUMN psSa HOPM  AeWCTBYHOWEro 3aKoHoAaTeNbCTBa
Pecnybnukun TagXXMKUCTaH.

Mo obpaweHnsam rpaxxgaH 6blM NpU3HaHbI HE COOTBETCTBYHOWMUMN KOHCTUTYLMK
Pecnybnnkn TaaXukuctaH nonoxeHuss Koaekca 3akoHOB O Tpyae Pecnybnukun
TagXNKNCTaH, ycTaHaBNMBaloLWMe pacCMOTpeHne B nopsaake nogymHEeHHOCTU CopoB
pyKoOBOAAWMX paboOTHMKOB, u3bupaembiX, YTBEPXAAEMbIX WM HA3HaA4YaeMblX Ha
AO/IKHOCTU BbICLUIMMW OpraHaMu rocyaapCTBEHHOM BNacTU M yrnpaBfleHus, cynewn,



NPOKYpoOpoOB, WX 3aMecTuTesien U MNOMOWHMKOB, a TaKxe cnegosaTenen
NnpoKypaTtypbl MO BOMNpPOCaM YBOJ/IbHEHUS, W3MEHeHUss GOPMYJUPOBKMN MNPUYMH
YBOJIbHEHUSA, NepeBoda Ha Apyryw paboTy, onnaTtbl 3a BPEeMSA BbIHYXAEHHOIO
nporyna v HanoXeHus ANCUUNANHAPHBIX B3bICKAHWUNA.

Paa nen o HecooTBeTCTBMU KOHCTUTYUMM Pecnybamkn TaaXXMKUCTAH HEKOTOPbIX
NOJSIOXKEHNM YrONI0BHO-MpOoLecCcyasibHOro n rpaxaaHCKo-npoueccyanbHOro
3akoHopaTtenbcTBa KOHCTUTYUMOHHbIM CyaoM 6bl1 paccMOTpeH Mo co6CTBEHHOM
MHMUMaATMBE, M 3TO NpaBo HaM pAaHO KOHCTUTYUMOHHbIM  3akoHoM ‘O
KoHcTUTyunoHHoMm Cyae Pecnybnuku TaaxXukuctaH”, nockonbky obpaweHuns
rpa)xgaH rno 3TUM BOMNpocCaM He bblnn Hagnexawmm obpasoM odopMiaeHbl No popme
N CoOAEepXaHUI, KaK Toro TpebyeT 3aKoH.

B uendax 3awnmTbl KOHCTUTYUMOHHBIX W WHbIX nNpaB W cBoboa rpaxpaH
KOHCTUTYUMOHHBbIM Cyaom Pecnybnnku TagknkmuctaH 6biim MCNonb30BaHbl U Apyrue
npaBoBble cpeacTBa, npeaoctaBfeHHble eMy KoHcTutyumen pecnybnukm u
KOHCTUTYUMOHHBIM 3akoHOM “O KoHcTuTyumoHHoM Cyae Pecnybnuku TagXukuctan”.
B yacTHOCTM, B nopsake 3akKoHOAaTesIbHOW MHULMATUBbI HaMn 6blM NOArOTOB/EHDI
N BHeceHbl B lMapnaMeHT pecnybimKku HeCcKONIbKO 3aKOHOMPOEKTOB, KOTopble 6blnaun
onobpeHbl AenyTaTaMn U MPUHATHI.

Bonpocam 3awmTbl KOHCTUTYLMOHHbLIX U UHbIX NMpaB U cBO6OA rpaxaaH, a Takxe
COCTOSIHUKO KOHCTUTYUMOHHOWM 3aKOHHOCTW yaensetcs 6osbwoe BHMMaHue B
eXeroaHblX MocnaHusax, Hanpasnsemblx pe3naeHTy Pecnybnunkn TagKUKUCTaH U
MapnaMeHTy CcTpaHbl. [0oTOBA exerogHble nocnaHusa [pe3naeHTy Pecnybnukun
TagxukncrtaH, KoHcTuTyumoHHbin Cyn obobwaeTr v aHanm3mpyeT NOCTynuBLUME B
TeyeHne roga obpalleHusa rpaxaaH, Kacawuwmecs BOMPOCOB 3aluuTbl MX MNpaB w
cBobos, n B cBoeM obpalleHUMm O COCTOSSHUM KOHCTUTYLMOHHOMW 3aKOHHOCTU B
pecnybnuke obpawaeT BHMMaHMe Ha paboTy c obpalleHussMKN rpaxaaH 3a 3aWmTomn
CBOMX npaB u cBo60A B pas/INYHbIX OpraHax rocyAapCTBEHHOW BfacTU, a TakXe Ha
Te HeAOoCTaTKM, KOTopble ele MMEKT MeCTo Npu NoAroToBkKe U MPUHATUM 3aKOHOB U
Apyrux HOPMaTMBHO-MNPaBOBbIX aKTOB. Tak, pe3ynbTaToM obpalueHuns
KoHcTuTyunoHHoro Cyaa no wutoram 2001 roma k [lpe3uaeHTty Pecnybnnkun
TafAXUKUCTaAH SIBUNOCb TO, YTO B MocCaegoBaBlIEM MOTOM nocnaHuu lMpe3ngeHTa
MapnaMeHTy CTpaHbl Ha COBMEeCTHOM 3acefaHun obewmx nanat [lapnameHTa 6b110
obpalleHo BHMMaHMe Ha HeobxoAMMOCTb ynydleHus paboTbl B 3aKOHOTBOPYECKOW
nesaTeNnbHOCTH.

B 3akntuyeHne cBoero BbICTYMNJIeHUs elwe pa3 6narogapto opraHmM3aTopoB 3TOWM
KOH(dEepeHUMn U cunTato, YTo UxX NnpoBefeHne BeCbMa aKTyasbHO U MONE3HO, N OHMU,
HECOMHEHHO, OKa3blBalT CYLLECTBEHHYI MNOMOLWb B Hawewn pabote: npoucxoauT
obMeH MHeHusAMK, obMeH OnbITOM, M3blCKMBatOTCA Hanbonee apdekTnBHbie HGOPMbI U
MeToAbl paboTbl, HanpaBneHHble Ha AOCTUXXeHMe 6naropogHbIX Lenem — Top)KecTBa
AeMoKpaTum n BepxoseHcTBa KOHCTUTYUNN.



NpeancenateneMm KoHcTuTyumMoHHoro Cyaa YKpauHbl
n36bpaH CenuBoH H.O.

22 okTabpsa 2002 roma [MMpeacepateneM KoHCTUTYuuoHHoro Cyaa YKpauHbl
n3bpaH CennBoH Hukonam ®enocosuny.

CenumBoH Hukonam ®epocosuy poaunca B 1946 roay B cene LlectoBuua Ha
YepHUrosLimHe.

B 1973 roay oKOH4Yun ropuandeckun dakynbteT KnMeBCKOro rocyaapcTBeHHOro
yHuBepcuteta uM. T.l.LUeB4yeHKO (HblHe - KuMeBCKMI HaUMOHaNbHbIA YHUBEPCUTET
uMm. Tapaca LLleBueHKO).

CBOIO TpyAoOBYH AedaTenbHOCTb Hadan B 1973 roay cra)kepom-uccnegoBaTenem
NHCTUTYyTa rocypapcrtea v npasa uM. B.M. Kopeukoro HAH YkpauHbil.

C 1979 roma Ha oTBeTcTBEHHOM paboTe B annapaTte [NpaBuUTenbCTBa: CTapLunm
pedepeHT puanYecKor rpynnbl, W.0. 3aBeAylLWero puandyeckuMm OoTAeNoM,
3aMecTuTtenb MuHUCTpa KabuHeTa MUHUCTPOB, MNEpPBbIA 3aMeCcTUTesSlb MUHUCTPA
KabuHeTa inHUCTpOB YKpauHbl.

B ceHTabpe 1996 roaa Ykasom [lpe3naeHTa YKpauHbl Ha3HayeH Cyabewn
KoHcTuTtyunoHHoro Cypa YkpauHbl. Ha cneumanbHOM njieHapHOM 3acefiaHumn



KoHcTuTyunoHHoro Cyaa YKpauHbl B OKTs6pe 1999 roaa wusbpaH 3aMecTtutesnem
Mpeacenatens KoHCTUTyunoHHoro Cyaa YKpauHbl.

B okTts6pe 2002 ropma CenuBoH Hukonan ®epocosuy u3bpaH lpeacepnatenem
KoHcTuTyunoHHoro Cyaa YKpauHsbl.

KaHamnaaT opnandeckmx Hayk, YjeH-KoppecrnoHAeHT AKaZeMunu rnpaBoBbIX HaAyK
YKpauHbl, 3aCfy>XeHHbIA PpUCT YKpauHbl. HarpaxaeH opaeHom "3a 3acnyrmn" III
cteneHu, MNoyeTHon rpamoTton KabuHeTa iMHUCTPOB YKpauHbl. ABTOP psfa Hay4dHbIX
MOHOrpadumin, B KadecTBe 3Kcnepta MNpuUHMMAnN ydactue B pa3paboTke npoekTa
KOHCTUTYUUU YKpaunHbI.

B HacTtoswmn BbiNyCK BecTHUKA ‘'KOHCTUTyuMOHHOE npasocyame’” BOWAN
matepuansl VII EpeBaHCKOro MexayHapoaHoOro ceMuHapa Ha Temy ‘‘3awmTta npas
yenoBeka B KOHCTUTYLMOHHOM cyae’’, KoTopbln cocTtoanca 4-5 oktsabpa 2002r.

CemuHap 6bin opraHusoBaH EBponenckon komuccuen ‘'[lemokpaTus uepes
npaso’ CoseTa EBponbl, MexayHapoaHoOW opraHusaumen ‘'KoHdepeHums opraHoB
KOHCTUTYUMOHHOIO KOHTPOSA CTpaH Monoaon pemokpatum’” m KOHCTUTYLMOHHbIM
CynomMm Pecnybnumkm ApmeHus.

C npuBeTcTBMEM K Yy4yaCTHMKaM ceMuHapa obpatunnce [pencenatens
KoHcTuTyunoHHoro Cyaa Pecnybnunkn ApmeHuss [.  ApyTIOHSIH, cCeKpeTapb
Esponenckon kommccmun 'lemokpatus yepes npaso’”’ x. byknkno, Katonnkoc Bcex
ApmaH MaperuH II.

B paboTe cemumHapa npuHsanu ydactume: lpeancepatens EBponenckoro cyaa no
npasam 4yenoseka J1. Banaxabep n PykosoauTenb annapaTta EBponenckoro cyaa no
npasamMm 4denoseka P. Jlugenn, komuccap no npasamMm 4vyenoseka Coseta EBponbl A. X.
Pobnec un cekpetapb EBponenckon komuccum ‘‘LleMokpatus vepe3 npaso’’ CoseTa
Esponbl k. Byknkno, akcnept EBponenckon komuccum ‘'leMokpaTtmsa vyepes npaso”’
C. JlaHrep (®epepanbHbin  KOHCTUTYUMOHHbLIN  Cya  epMaHuun);  cyabs
KoHcTuTtyunoHHoro  Cyaa  Poccuiickon  @depepaunmmn b,  D63ees; cyAabs
KoHcTuTyunoHHoro Cyaa YkpauHbl J1. Yybapb; cyabm KoHcTuUTyumoHHoro Cyaa
NUtanun A. Mapunuun, B. OHuaa; cyabs KoHcTutyumoHHoro Cyaa Cnosakun J1. Jobpuk
n coBeTHMK KoHcTuTyumoHHoro Cyana CnoBakmu ®. [aBpwina; Cyabwu
KoHCcTuTyunoHHoro Cyaa Yexun B. Tatnep wn @. [wwoH; [pencepatens
KoHcTuTyunoHHoro Cypa TagxwukuctaHa M. CanmxoB u cyabs KOHCTUTYLMOHHOIO
Cyna TapxukuctaHa J1. Abaynnaes; cyabu KoHcTuUTyumoHHoro Cyaa Jiutebl A.
AbpamaBunuyc n k. MNMpanuecTtuc; coseTHUK lMpeacenatens KoHCcTuTyumoHHoro Cyaa
Nateun [O3. lepease; a Takxe uyneHbl KoHcTuTyumoHHoro Cypa Pecnybnnkun
ApMeHus, AenyTaTbl MapnameHTa, YsieHbl npaBUTENbLCTBA, y4yeHble,
rocyfapCTBEHHblE W MOJIUTUYECKUE aeaTenu, npenogasBaTenn M CTyAEeHTbl BY30B,
npeacrtasmten CMU PA. B cbOpHUMK BK/IHOUEHDBI TaKXe NpeacTaB/ieHHble Ha AaHHbIN
CeMMHap B KayecTBe A0KNaAo0B CTaTbu PykoBoamTens npaBoBOro MHMOPMaLMOHHOIO
ueHTpa KoHctutyumoHHoro Cyaa CnoseHunm A. MaBunda; lNpeacenatensa BepxoBHOro
Cypna Kunpa I'. Nukunca; cyabn KoHctntyumoHHoro Cypa bonrapum [l. FoTuesa.
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Aspects of the freedoms of expression and association under the
European Convention
on Human Rights: Articles 10 and 11

Pierre-Henri Teitgen, often referred to as the father of the European Convention
on Human Rights, described the objective of that instrument as “defining the
seven, eight or ten fundamental freedoms that are essential for a democratic way
of life”. Indeed we can only fully understand the Convention if we see it from that
perspective as a means of preserving the core values of democracy. The essence of
human rights protection under the Convention is to be found in the principles of
democracy and the rule of law. The rule of law provides the framework for the
effective operation of democracy. Democracy without the rule of law is no
democracy; the rule of law without democracy is no rule of law, at least as



understood in the European Convention and the case-law of the European Court of
Human Rights.

So what are those fundamental rights and freedoms “essential for the
democratic way of life”? Of course there are the rights, which respect the physical
integrity and dignity of human beings, the sanctity of life in its broadest sense.
There are the rights, which guarantee due process in criminal and civil proceedings
as well as protection against arbitrary detention. There is the guarantee of respect
for family and private life. Then there are the rights and freedoms, which make
possible normal and active participation in democratic society, notably the freedom
of expression under Article 10 of the Convention and freedom of association under
Article 11. It is these two Articles that | would like to consider in this paper. The
two Articles are linked. As the Court has observed, the protection of personal
opinions, secured by Article 10, is one of the objectives of the freedoms of
assembly and association as enshrined in Article 111. Moreover the structure of the
two Articles is more or less identical: a first paragraph which broadly defines the
freedom protected and a second paragraph which identifies the circumstances in
which restrictions may be placed on those freedoms. The Court’s case-law has
concentrated on the latter aspect, that is the justification of such restrictions. Its
examination of that justification comprises three stages or three tests. Is the
measure complained of prescribed by law? Does it pursue one or more of the
legitimate aims set out in the provision? And finally is it necessary in a democratic
society to attain such aim or aims? It is the third test, which has most often proved
decisive.

But first a few more words about the relationship between the Convention and
democracy are called for. As it has been interpreted by the European Court the
Convention is infused with a profound respect for the democratic process to the
extent that it not only recognizes, as | have said, that restrictions on certain
fundamental rights may be “necessary in a democratic society” but also that
deference should to be accorded to national democratic institutions in determining
what is necessary. This notion of subsidiar present either expressly or by
implication throughout the Convention is not merely the practical question of the
proximity to events of national authorities and the sheer physical impossibility for
an international court, whose jurisdiction now covers 44 States with a population of
some 800 million inhabitants, to operate as a tribunal of fact. It also embraces a
degree of deference or respect. It is not the role of the European Court
systematically to second-guess democratic legislatures. It is certainly not equipped
to do so. What it has to do is to exercise an international supervision to ensure that
the solutions found do not impose an excessive or unacceptable burden on one
sector of society or individuals. The democratically elected legislature must be free
to take measures in the general interest even where they infringe individual
interests and the balancing exercise between such competing interests is most
appropriately carried out by the national authorities.

There must however be a balancing exercise and this implies the existence of
procedures, which make such an exercise possible. Moreover the result must be
that the measure taken in the general interest bears a reasonable relationship of
proportionality both to the aim pursued and the effect on the individual interest



concerned. In that sense the area of discretion accorded to States, what we in
Strasbourg call the margin of appreciation, will never be unlimited and the rights of
individuals will ultimately be protected against the excesses of majority rule. This
margin of appreciation is a necessary element inherent in the nature of
international jurisdiction when applied to democratic States that respect the rule of
law. The international judge owes a degree of deference to decisions taken by
national democratic institutions in full compliance with the rule of law, and although
that deference will never exclude the international review completely, it will call for
some measure of judicial self-restraint at international level.

Coming then to Article 10 of the Convention and the freedom of expression: this
is where the operation of the mechanism that | have just described is perhaps best
observed. The cases show that as the expression gets closer to the core operation
of democracy, so the margin of appreciation contracts. Thus it can hardly ever, if at
all, be necessary in a democratic society to restrict speech which amounts in effect
to participation in public debate on a matter of general interest, even if couched in
excessive terms and involving insulting or defamatory language directed at private
individuals2. The right to express political ideas and to engage in political activities
is so fundamental to democratic society that democratic legitimacy cannot logically
be invoked against it.

In the first attempt by the Strasbourg Court to enounce clear principles for the
operation of freedom of expression under the European Convention on Human
Rights, it made the much repeated ringing declaration that freedom of expression
“constituted one of the essential foundations of [democratic] society, one of the
basic conditions for its progress and for the development of every man”3. This
unlimetedly goes back to Article 11 of the French Declaration of the Rights of Man
of the Citizen of 1789 which affirmed that the right freely to express one’s opinion
was one of the most precious rights of man, “'un des droits les plus pricieux de
'©homme”. In the Handyside case the European Court continued that this right is
“applicable not only to “information” or “ideas” that are favourably received or
regarded as inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb the State or any sector of the population”. Such were, the Court
said, “the demands of the pluralism, tolerance and broadmindedness without which
there is no ‘democratic society’”’4.

But how far does such a “right to offend” extend? It seems clear that it does not
cover hate speech or incitement to violence5. Nor does the right to offend, as
interpreted by the Court in some older cases, appear to protect expression that is
regarded as obscene or offensive to the majority moral attitudes of the community
concerned6, although there is always European supervision as to what restrictions
are necessary in a democratic society. What the right to offend is intended to
guarantee is the participation in the democratic process through public debate of
questions of general concern. The strength of the protection offered will depend on
the extent to which the expression can be linked to the direct functioning of
democratic society.

[Mr. Handyside, the applicant in that landmark case, had been convicted and
fined after he had published a book aimed at schoolchildren, containing explicit
guidance on a number of controversial matters, including sex. He was soon to learn



that the right so resoundingly proclaimed by the Court was not unlimited. As | have
indicated, the very structure of Article 10 makes it clear that freedom of expression
under the Convention was never intended to be as purportedly absolute as in for
instance the United States under the First Amendment. | reiterate that under
paragraph 2 of Article 10 restrictions on the protected right may be permitted
provided that they are prescribed by law, that is that they have a basis in law which
must satisfy certain requirements of accessibility and foresee ability; that they
pursue at least one of the aims defined by paragraph 2 of the Article; and finally
that they be “necessary in a democratic society” to attain the legitimate aim or
aims identified. Those legitimate aims include “the prevention of disorder or crime,
the protection of health or morals, the protection of the reputation and the rights of
others’ or again “maintaining the authority and impartiality of the judiciary’.

The case of Handyside laid down the leading principles for the application these
tests and particulaly those relating to the margin of appreciation. The Court defined
the concept of necessity as reflecting a “’pressing social need”. Under the margin of
appreciation approach it was for the national authorities to make the initial
assessment of that need or, to put it another way, balance the relevant competing
interest against that of freedom of expression. Thus the Court recognizes that this
is an issue in respect of which State authorities are in principle in a better position
than the international judges to give an opinion, as the Court put it, “by reason of
their direct and continuous contact with the vital forces of their countries”7. The
Court’s role is a supervisory one, incompressing a determination of whether the
interference was proportionate to the legitimate aim pursued and whether the
reasons adduced by the national authorities to justify it are “relevant and
sufficient”8. In the Handyside case, the Court reached the conclusion that there
had been no violation of Article 10, referring notably to the margin of appreciation.

The freedom of the press occupies a particularly important place in the Court’s
case-law under Article 10. The Court has consistently highlighted the role of the
press in a democratic society, notably in connection with its duty to impart
information and ideas on matters of public interest. Not only does it have the task
of imparting such information and ideas, the public also has a right to receive them.
The Court has stressed the vital function of the press as a “’public watchdog’9.

The Court has thus been at pains to ensure that defamation proceedings are not
used to extinguish criticism of public figures and especially politicians.

An early caselO established that politicians were in a special category. An
Austrian journalist had criticized the then Chancellor, Bruno Kreisky, for, among
other things, his allegedly over-accommodating attitude to former Nazis. He called
Kreisky amoral and lacking in dignity. Following a private prosecution, the
journalist, was convicted of criminal defamation and fined. Underlining the crucial
role of the press in imparting information, the Court rejected the notion accepted
by the Austrian courts that information to the reader. “Freedom of the press”, said
the Court in a well-known passage, “affords the public one of the best means of
discovering an opinion of the ideas and attitudes of political leaders”. Freedom of
political debate was at the very core of the concept of democratic society, which
prevailed throughout the Conventionll.



It followed that the limits of acceptable criticism were wider as regards a
politician than for a private individual. A politician inevitably and knowingly laid
himself open to close scrutiny of his every word and deed. The statements in
question were moreover value judgments, the truth of which was not susceptible to
proof. The facts on which the applicant had founded his value judgments were
undisputed, as was his good faith. Yet there was no defense of fair comment under
Austrian law, and so the Court found a violation of the freedom of expression.

The Court has also recognized that although a politician was entitled to have his
reputation protected even when he was not acting in his private capacity, the
requirements of that protection had to be weighed against the interests of open
discussion of political issuesl12.

The Court has thus distinguished between statements of fact and value
judgments. While the existence of facts can be demonstrated, the truth of a value
judgment is not susceptible to proof. Requiring the author of a value judgment to
prove the truth of that statement places an impossible burden on him or her and
accordingly in itself inringes freedom of opinion13. On the other hand, even where
a statement amounts to a value judgment, the proportionality of an interference
may depend on whether there exits a sufficient factual basis for the statement. A
value judgment without any factual basis to support it may be excessive and thus
fail to attract the protection of Article 1014.

Where a journalist had used the word “Trottel”, which roughly translates as
“idiot”, to describe Mr. Haider, leader of the Austrian Freedom Party, in an article
reporting a speech by Mr. Haider, the Austrian courts had taken the view that the
mere use of the word was sufficient to justify conviction. The Strasbourg Court
observed that the speech in question, in which Haider had stated that all the
soldiers who had served in World War 11, whatever side they were on, had fought
for peace and freedom and had contributed to founding today’s democratic society,
was clearly intended to be provocative. The applicant’s article, including his use of
the word found to be insulting, could certainly be regarded as polemical, but did not
on that account constitute a gratuitous personal attack as the author had provided
an objectively understandable explanation derived from Haider’'s speech. As such
the article and the term used were part of the political discussion provoked by the
speech and amounted to an opinion, whose truth was not susceptible of proof. Such
an opinion might be excessive in the absence of any factual basis, but this was not
the case herel5.

A recent Estonian case involved public criticism of the wife of a prominent
politician, who had herself been a senior civil servant. Remarks had been published
suggesting that she had broken up a marriage and was an unfit and uncaring
mother. The applicant was convicted of insulting the woman. The Strasbourg Court
noted, among other things, that the woman’s public-figure status was not such as
to substantiate the claim that her private life was an issue that affected the public
at the time when the interview was published. By then her husband was no longer
in government and she had left her post in the civil service. Looking at the way the
Estonian courts dealt with the case, the Court found that they had fully recognized
the conflict between the right to impart information and the reputation and rights of



others and had properly balanced the competing interests. There had been no
breach of the Convention requirements16.

This case sets some cautious limits on the operation of freedom of expression in
respect of the private life of public figures. It is not every person who has been in
the public eye whose private life can be regarded as a matter of public concern.

The Court has taken a rather different approach in relation to public criticism of
judges. Thus, while it has accepted that the functioning of the system of justice is
undoubtedly a matter of public interest, it has stressed that the judiciary has to
enjoy public confidence and that it may prove necessary to protect such confidence
against destructive attacks that were essentially unfounded, particularly in view of
the fact that judges were subject to a duty of desecration which prevented them
from replyingl17.

[Further proof of the importance which the Court attaches to freedom of the
press may be found in a Norwegian case. Here the Court examined the obligations
of a journalist in relation to statements of fact. Notably the Court observed that the
safeguard accorded to journalists in relation to reporting on issues of general
interest was subject to the proviso that they were acting in good faith in order to
provide accurate and reliable information according to the ethics of journalism. The
case concerned defamation proceedings brought by crew members of a seal-
hunting vessel against the newspaper Bladet Tromsw which had published a report
of a seal hunting inspector which contained allegedly defamatory accusations. The
accusations were statements of fact, for example that seals had been skinned alive,
and were based on, or were directly quoting from, the inspector’s report. The
newspaper had not conducted its own research. The Court had to consider whether
special circumstances dispensed the newspaper from its ordinary obligation to
verify facts that were defamatory of private individuals. To determine this, the
Court had regard to the nature and degree of the defamation and examined the
question in the light of the situation as it presented itself to the newspaper at the
time, rather than with the benefit of hindsight after the inspector’s report had been
largely discredited. It concluded that the paper could reasonably rely on the official
report without being required to carry out its own research into the accuracy of the
facts. It saw no reason to doubt that the newspaper had acted in good faith18.

Thus the Court has to place itself in the position of journalists at the material
time of publication and assess the justification of publishing in the light of what
they then knew or should have known. It is on this basis that it will assess the
proportionality of the interference with the legitimate aim pursued. It is true to say
that the scales are heavily weighted in favour of the freedom of the press, as this
case shows. It is the essential role of a free press in a democratic society, which
limits the margin of appreciation or area of discretion available to national
authorities in this field.]

Ultimately it is the role-played in democratic society by the expression at issue,
which determines the level of protection that will be accorded to it. The importance
of the principle of democracy, of democratic society, of the democratic process in
the scheme of the Convention cannot be overstated. This is why the emphasis is
placed on the contribution to a public debate, on the role of the press, on the active
participation in the democratic assimilation of ideas.



It follows logically that where it is the speech concerned that threatens to
undermine democracy by inciting to violence, the margin of appreciation accorded
to States will be much wider. In a group of thirteen cases concerning Turkeyl19, the
applicants had all been convicted and sentenced to a term of imprisonment and/or
a fine after publishing statements or making public declarations linked to the
situation in south east Turkey and in particular the Kurdish problem; the charges
included disseminating separatist propaganda and encouraging violence against the
State.

The Court applied the principles set out in its case-law, stressing the importance
of freedom of the press and public debate in a properly functioning democratic
society and reiterating the very narrow scope for restrictions on political speech. It
noted that the limits of permissible criticism are wider with regard to the
Government than in relation to a private citizen or even a politician. In a
democratic system the actions or omissions of the government must be subject to
the close scrutiny not only of the legislative and judicial authorities, but also of
public opinion. In addition, as the Court pointed out, the dominant position which
the Government occupies makes it necessary for it to display restraint in resorting
to criminal proceedings, particularly where other means are available for replying to
the unjustified attacks and criticism of its adversaries.

Where there is incitement to violence against an individual or a public official or
a sector of the population, State authorities will enjoy a wider margin of
appreciation when examining the need for an interference with freedom of
expression. It is, moreover, open to State authorities to take measures, and even
to resort to the criminal law, where public comments could seriously undermine
public order.

In these cases the interference had to be considered on its facts, in particular in
the light of the context and content of the impugned statements. In other words
the Court had to consider whether the expression in question really did involve a
threat to society, in which case a wide margin of appreciation would have operated
in the Government’s favour. If the Court failed to find a sufficient link between the
words used and a real possibility of resulting violence, the protection offered by the
Convention to political speech would prevail. Looking at the facts and all the
circumstances the Court took the view that the statements in the majority of the
cases which were then before it did not, despite the aggressive language
sometimes employed, amount to incitement to violence or armed revolt. The Court
also had to determine whether the penalties imposed by the authorities were
proportionate in relation to the aims pursued. In fact it was struck by the severity
of the sanctions imposed in these cases, typically a jail sentence of some one and a
half years and a substantial fine. These considerations led it to conclude in eleven
out of the thirteen cases that the interference had been disproportionate and that
there had accordingly been a breach of Article 10. In one case, on the other hand,
the expressions used were found by the Court to amount to an appeal for bloody
revenge by stirring up base emotions and hardening already embedded prejudices
which have manifested themselves in deadly violence20. The Court found that this
was “hate speech” and the “glorification of violence”, and the interference



complained of, in this instance accompanied by a fairly modest fine, was
proportionate to the legitimate aim pursued.

[There will clearly always be some tension between the need to take measures
to prevent violence, and particularly terrorism, on the one hand, and certain
fundamental rights, notably the freedom of expression, on the other. In the field of
Article 10 the Court will examine the reality of the threat and the nature and
severity of the sanction. The Convention will pull in the direction of democracy and
free political speech as an essential component of democracy, but violence being by
definition anti-democratic will in principle never attract its protection. Where the
reality of the link between speech and violence is established, the speech in
question should not do so either21.]

The right to offend, shock or disturb in the case-law of the European Court of
Human Rights is a function of democratic society. Contribution to public debate on
matters of public concern, even if couched in excessive terms will attract protection
and this may also be so where criticism or insulting or defamatory language is
directed at private individuals. The competing interest of the right to protection of
reputation has so far carried little weight in the balancing process. | believe we
must be careful not to take this development too far. With the enormous power and
immediacy of the modern media, the potentially devastating effect to public
statements reinforces the duties and responsibilities of those making them. While
the Court has rightly stressed the potentially chilling effect of placing restrictions on
speech that may be offensive to individuals or sectors of the community, genuine
debate may also be stifled by over-aggressive and inadequately researched
journalism. It also seems to me that the nature of the media has changed since
1986 the Court decided the Lingens case. In the harsh competitive world of the
modern media, the emphasis has inevitably shifted from the aim of imparting ideas
that further the democratic process to the commercial reality of the need to sell
newspapers, advertising space and so on. This truism may perhaps influence the
way the judicial balancing of freedom of expression against the different interests
which compete with it, and notably the right to reputation, carried out.

I turn now to Article 11, which guarantees the freedom of peaceful assembly
and association. As | indicated at the beginning of this paper, the link between this
provision and the freedom of expression is a strong one. Thus Article 11 has to be
considered in the light of Article 10. The protection of opinions and the freedom to
express them is one of the objectives of the freedoms of assembly and association
as enshrined in Article 1122. The same considerations accordingly apply as to the
central role of freedom of expression in democratic society. Again freedom of
assembly under Article 11 protects a demonstration that may annoy or give offence
to persons opposed to ideas or claims that it is seeking to protect23. The Court has
declared that “freedom of thought and opinion and freedom of expression as
guaranteed by Articles 9 and 10 of the Convention respectively, would... be of very
limited scope if they were not accompanied by a guarantee of being able to share
one’s beliefs or ideas in community with others particularly through associations of
individuals having the same beliefs, ideas or interests”’24. The term “association”
moreover has an autonomous Convention meaning; the national law classification
will not be decisive in determining whether Article 11 applies25. Article 11



expressly covers the right to form and join trade unions. It also protects a negative
right to form and join trade unions. It also protects a negative right, the right not to
be compelled to join an association or a trade union26.

But again the essence of the right is be found in active participation in
democratic life and the democratic process. One of the principle characteristics of
democracy, the Court has held, is the possibility it offers of resolving a country’s
problems through dialogue, without recourse to violence, even when those
problems are irksome. Democracy thrives on freedom of expression in all its forms.
From that point of view, there can be no justification for hindering a group solely
because it seeks to debate in public the situation of part of the State’s population
and to find, according to democratic rules, solutions capable of satisfying everyone
concerned27. Restrictions imposed on the formation or activities of associations
seeking to take part in democratic debate will be difficult to justify under paragraph
2 of Article 11, which sets out an exhaustive list of legitimate aims in respect of
which restrictions may be applied provied that they are necessary in a democratic
society to attain those aims. Those exceptions must be strictly construed; only
convincing and compelling reasons can justify restrictions on freedom of
association28. The way in which national legislation enshrines this freedom and its
practical application by the authorities reveal the state of democracy in the country
concerned29.

In the light of the above, it can be readily understood that the dissolution of a
political party, and therefore the extinction an essential actor in the democratic
process, will be difficult to justify in the context of Article 11. There have been a
series of Turkish cases concerning just that issue and they have again given the
Court the opportunity to stress the primordial place of democracy in the Convention
scheme. In United Communist Party of Turkey and Others v. Turkey, the Turkish
Constitutional Court had dissolved a political party. The Strasbourg Court
established firstly that the freedom of association applied also to political parties as
“a form of association essential to the proper functioning of democracy’” and that
freedom extended not only to the founding of the association, but also to its right
to engage in activities once formed. The Court resisted an argument by the
Government to the effect that a political party regarded by the national authorities
as undermining the constitutional structures of the State could never attract the
protection of the Convention. Restrictions imposed on such parties had to be
compatible with the State’s Convention obligations whether the origin of the
restrictions was constitutional or legislative.

The Court underlined that the choice of the name of a political party could not in
principle justify a measure as drastic as dissolution in the absence of other relevant
and sufficient reasons. The importance of democracy in the Convention system is
highlighted. Democracy appears to be, says the Court, the only political model
contemplated by the Convention and accordingly the only one compatible with it.
Thus the right to form and carry on an association designed to promote political
aims and ideas is an area in which the Contacting States enjoy only a limited
margin of appreciation. The test under the Convention standards imposed on the
various freedoms is one of the necessity in a democratic society and that will be



more difficult to satisfy where what is at stake is the right to participate effectively
in the democratic process.

In this case the party had been dissolved before it had been able to start its
activities, only ten days after it was formed. In these circumstances it is perhaps
not surprising that the Court was not persuaded that the immediate and permanent
dissolution of the United Communist Party had been necessary in a democratic
society. It found on the contrary that this measure, ordered before its activities had
even been started and coupled with a ban barring its leaders from discharging any
other political responsibility, was disproportionate to the legitimate aim pursued.
The fact that the party’s programme referred to the Kurdish problem was not
sufficient justification, particularly as it had not in any way advocated violence30.

In the case of Sidiropoulos and Others v. Greece, the national courts had
refused to register the applicants’ association. The European Court regarded the
proposed association’s aims, namely to preserve and develop the traditions and folk
culture of the Florina region, as “clear and legitimate” on their face. It could not
and did not rule out that once founded a political party or association might under
cover of the aims mentioned in its memorandum of association have engaged in
activities incompatible with those aims. But that possibility had to be tested against
facts, and, as with the Turkish Communist party, the association had not had any
time to take action which might have proved or disproved the Government’s
allegations. The refusal to register the association was therefore disproportionate.

In a Bulgarian case31 concerning the freedom of assembly, the applicants
complained of a ban on meetings organized by them to commemorate certain
historical events. The Strasbourg Court did not find evidence that those involved in
the organisation of the prohibited meetings had violent intentions. At the same time
it recognized that the inhabitants of a region in a country were entitled to form
associations to promote the region’s special characteristics. The fact that an
association asserted a minority consciousness could not in itself justify interference
with its rights under Article 11. An essential factor was whether there had been a
call for violence. The Court noted that in the case before it there was no real
foreseeable risk of incitement to violence or any form of rejection of democratic
principles. In those circumstances the measures banning the applicants from
holding commemorative meetings had not been necessary in a democratic society
and were therefore in breach of Article 11.

Once again the protection and strengthening of democracy and the democratic
process is central to the Court’s approach. As it stated: “Freedom of assembly and
the right to express one’s views through it are among the paramount values in a
democratic society. The essence of democracy is its capacity to resolve problems
through open debate. Sweeping measures of a preventive nature to suppress
freedom of assembly and expression other than in cases of incitement to violence
or rejection of democratic principles - however shocking and unacceptable certain
views or words used may appear to the authorities, and however illegitimate the
demands made may be - do a disservice to democracy and often even endanger it”.
The Court continued: “In a democratic society based on the rule of law political
ideas which challenge the existing order and whose realization is advocated by



peaceful means must be afforded a proper opportunity of expression through the
exercise of the right of assembly as well as by other lawful means”32.

In a Polish case33, on the other hand, a Chamber of the Court found, in a
judgment which is not final at the time of writing34, that the refusal to register an
association, which was to be called the “Union of People of Silesian Nationality”,
was proportionate to the legitimate aim pursued, namely the prevention of disorder
and the protection of the rights of others. The Court took note of the fact that the
applicants could have dispelled the authorities’ doubts by slightly changing the
name of their association and by sacrificing or amending a single provision of the
memorandum of association, alterations which in the Court’s view would not have
prevented the association’s members from achieving the objectives they has set for
themselves. It pointed out that democracy and pluralism are, in the nature of
things, based on a compromise that requires concessions by individuals and groups
of individuals. Most conclusively perhaps, the Court accepted that the association
had attempted to circumvent certain provisions of the electoral law, notably those
laying down conditions for exemption from the threshold of votes required to
participate in the distribution of seats in Parliament. It was reasonable on the part
of the authorities to act in order to protect the electoral system which is an
indispensable element of the proper functioning of a “democratic society” within the
meaning of Article 11. Once again the emphasis is on the democracy. Here, unlike
the other cases involving refusal to register, the Chamber was satisfied that there
were sufficient indications that the association had motives other than those set out
in its proposed memorandum of association and that these were capable of
affecting the proper functioning of the electoral process. It remains to be seen
whether the Grand Chamber will take the same view.

I cannot leave Article 11 without referring to one more case concerning the
dissolution of a political party in Turkey. In Refah Partisi and Others v. Turkey35 a
Chamber of the Court concluded that the grounds cited by the Turkish
Constitutional Court to justify Refah’s dissolution were relevant and sufficient and
that the interference complained of was necessary in a democratic society. Refah
had, so the Chamber found, declared their intention of setting up a plurality of legal
systems and introducing Islamic law and had adopted an ambiguous stance with
regard to the use of force to gain power and retain it. The case has now been
referred to the Court’s Grand Chamber of 17 Judges, and so will be reheard. | can
say nothing that would prejudge that rehearing, but we can still look at the general
principles enounced. These were that democracy and the rule of law have a key
role to play in the integrated system for the protection of human beings set up
under the Convention. Only institutions created by and for the people may be
vested with the powers and authority of the State; written law must be interpreted
and applied by an independent judicial power. There can be no democracy where
the people of a State, even by a majority decision, waive their legislative and
judicial powers in favour of an entity which is not responsible to the people it
governs, whether it is secular or religious. There is a very close link between the
rule of law and democracy. As it is a function of written law to establish distinctions
on the basis of relevant differences, the rule of law cannot be sustained over a long
period of time if persons governed by the same laws do not have the last word on



the subject of their content and implementation. I would add, as | suggested
earlier, nor can democracy be sustained over a long period of time without the
effective operation of the rule of law.

The competent Chamber accepted that a political party might campaign for a
change in the law or the legal and constitutional basis of the State on two
conditions: first that the means used to that end must in every respect be legal and
democratic and, second, that the change proposed must itself be compatible with
fundamental democratic principles. It followed that a party whose leaders incited
recourse to violence or proposed a policy that did not comply with one or more of
the rules of democracy or was aimed at the destruction of democracy and
infringement of the rights and freedoms granted under democracy could not lay
claim to the protection of the Convention. Again we must await the Grand
Chamber’s judgment to see whether this approach is confirmed.

Whatever the outcome in the different cases pending before the Court’s Grand
Chamber, it seems to me clear that the Convention in general, and the freedoms of
expression and association in particular, can only be understood when seen in the
context of a fully democratic society. Human rights as we understand them in
Strasbourg have no existence outside democracy. Human rights law must therefore
not only reinforce the effective operation of democracy, it must also preserve
democracy from attack, whether the threat comes from government or other
sources. Articles 10 and 11 of the Convention enshrine rights that are fundamental
to the daily functioning of democracy and democratic society. Their exercise as part
of ordinary democratic life therefore attracts a high level of protection, but they
cannot be invoked to undermine democracy, notably in connection with the use of
violence.

The materials of the VIl Yerevan International Seminar on "Protection of
Human Rights before the Constitutional Court”, taken place on October 4-5 2002,
were included in this Bulletin "Constitutional Justice™.

The seminar was organised by the Constitutional Court of the Republic of
Armenia, European Commission "For Democracy through Law"™ of the Council of
Europe and International organisation "Conference of constitutional control bodies
of the states of new democracy".

G. Harutyunyan, President of the Constitutional Court of the Republic of
Armenia, G. Buquicchio, Secretary of the European Commission "For Democracy
through Law", Garegin |11, Catholicos of all Armenians addressed to the participants
of the seminar by their greeting speeches.

L. Wildhaber, President of the European Court of Human Rights and R. Liddell,
Head of the Cabinet of the European Court of Human Rights, G. Buquicchio,
Secretary of the European Commission "For Democracy through Law" of the Council
of Europe and S. Langer, expert of European Commission "For Democracy through
Law" (Federal Constitutional Court of Germany), B. Ebzeev, Judge of the
Constitutional Court of the Russian Federation, L. Chubar, Judge of the
Constitutional Court of the Ukraine, A. Marini and V. Onida, Judges of the
Constitutional Court of Italy, L. Dobrik, Judge of the Constitutional Court of the
Slovak Republic and S. Havrilla, Adviser of the Constitutional Court of the Slovak
Republic, F. Duchon and V. Guttler, Judges of the Constitutional Court of Czech



Republic, M. Salikhov, President of the Constitutional Council of the Republic of
Tajikistan and L. Abdulaev, Judge of the Constitutional Council of the Republic of
Tajikistan, J. Prapiestis and A. Abramavicius, Judges of the Constitutional Court of
the Republic of Lithuania, D. Pededze, Advisor to the Chairman of the Constitutional
Court of Latvia, as well as scientists, officials and politicians, professors and
students and representatives of Mass Media participated in the works of the
seminar. The articles of G. Pikis, President of the Supreme Court of Cyprus, Arne
Mavcic, Head of the Legal Information Center of the Constitutional Court of
Slovenia, D. Gotchev, Justice of the Constitutional Court of the Republic of Bulgaria,
are also included in the Bulletin.



